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AGREEMENT made as of the m day of • in the year two thousand fifteen {2015)J 
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C SUSTAINABLE PROJECTS 

D BUILDING INFORMATION MODELING AND DIGITAL DATA 
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§ 1.1.7 The Owner’s design and construction milestone dates: 



Per "Design Requirements" published for Solicitation No. 1415-91 


§ 1.1,8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: 

-status . --ad dr e ss a n d - e t h er - m f or - mationA rCompleted with information stated Design-Builder’s 


Per ’’Design Requirements” published for Solicitation No. 1415-91,(Summary of Services Required, Article 3 


Mark Wolfe, Executive Director of Facilities (or designee 


Horry County Schools 


Facilities Department 1160 E Highway 50 


Conway. SC 29526 


mwolfe0.02@horrYcountYschools.net 





Functional Performance Consultant (TBD) 
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Litigation in a court of competent jurisdiction 


[ M ■ ] — Other: (Specify) 
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§ 1.4.7 Owner. The Owner is the p e rson or entity identified as such in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term ’’Owner" means the Owner opthe Owner’s... 
authorized representative. The Owner may have employees that are design professionals or otherwise skilled in 
construction or construction management and such employees may, from time to time, perform various tasks or 
duties for or on behalf of the Owner under this Agreement. However, it is specifically understood that the Owner 
(including these agents and employees) has no obligation or duty to apply specialty or professional knowledge and 
skill and shall not be held to have undertaken to provide or perform any aspect of the Owner’s performance of this 
Agreement as a design professional or specially skilled and knowledgeable construction industry member or 
construction manager, and this principle applies regardless of the Owner’s position titles or office division titles as 
may be applicable to such employees. ' ;| 

f | i i 
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§ 2.1 C o mp e n s a t ion -fe f-Wpfk-PeffeFmed-Pfie^-^^ .S 

§ 2.1.1 Unl e ss oth e rwi se-a gr e ed , paym ent s for Work p e r form ed--pri or to Executio n of the Desig n Build Amendm e nt 
shall b e made monthly. For-the Design Bu i44 e r a -s -perform an ce-o f Work prior to the e x e cut i o n of t he D es ign - Build 
Am e ndment, t h e Owner shall comp e n s at e- th e D es ig n Builder as follows: 

(Insert amount of or basis for, comp ens a tion, i nelndmg compensation for any Sit si a i nab i itty - Se rvie - es - - o r indicate 
the exhibit in w hic b-th e informati o n is pr o vided. If the r e will be a l i m i l sm - thc total amount o f co mpe nsa t i on for 
Work performed prior to the execution of the Design Build Amendment, state the amount of the hm - U f 


§ 2.1.2 Th e hourly billing rat e s for -s ervic e s -e f th e Design Builder and the D e sign Build e r - s Archit e ct, Consul t an ts 
and-Oon traet - orSy if - any, are - s eLfor t h-belWr 

(I f applicable , attach an exhibit of hourly billing -rates or insert them below.} 

§2.1 number not used] 



§ 2A.3 Comp e nsation for R e imbu r sa bl e Expens e s Prior To Ex e cut i on of Design - Build Am e ndment 
§ 2.1.3;t Reimbursable Expens e s are in addition to compensation s e t forth in - Section - £ - .1.1 and 2.1.2 and includ e 

expenses— dir e ctly r elat ed to the Project, incurr e d by - f - h e- D esi gn Builder and -t he Design Build e r' s Are - ER e eR j j 

Con su 1 tants r an - d - Gontractor s, a s fol lows-:- ; j J \ 

A - Tr ans po rtati on and -- authorize d out - of - to wn travel and s ubs ist ence; 1 

-De dicat e d dat a and communication s ervice s , t ele conf e r e nces, Prej eeTweb-sdesTand-^xtiam^tSy 

dl-L e es pa i d f o r - - s ecur ing approva l of - a u thori ti es having juri s di ct ion ov e r th e Proj e ct; 

A - Printing, reproductions, p l ots, s tan dar d form docum e nts - ; 

- Post - ag e r h an dl ing ~ and delive ry ; 

S -Expe n se of ev ei dm e -werk -nequ iring higher than regu l ar r- a t-es , - if - author!zed in adva nc e by th e Owner; 

-T- Renderings, physical mod e ls, mo ck up s , p r of ess ional photography, and pr e s e ntation mat e ri als 

r e que s ted by th e Own e r; / 

rS-ARTaxes l e vied on professiona l s e rv ices a nd on - f - ejmbursnbl e e x pe n ses ; and j - 

- O t h e r Proj e c t r elated e xpenditur e s, if aut h orized in advan c e b y the Owner. .i j 

§ 2.1.3.2 For Reimbursabl e Exp ens e s , the comp e n s ation shall be the expens e s th e Design Build e r and th e .... 

D esi g n- Build e r’s Architect, Consultants and Contractors incurr e d, plus an admin istr ative fee of A p e rcent ( L %) 
of th e e xpens es incurr e d. 
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§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder's invoice. Amounts unpaid 
Forty-five ( 45 ) days after the invoice date shall bear interest at the rate altered below, or in the absence thereof at 
the legal rate prevailing from time to time at the principal place of business of the Design-Builder. 


N/A ' j . 

§-2.4. 4.2 R e cords -ef R ei mbur s a - b - t e- Exp e ns e s- an d s er - vlees p e rform e d on th e ba sis o f - hoi^y^ a t -e s - s fra y - fr e- a vail able to 
tfre-Q wn er at mut u all y co n v e nient tim es fo r - a pe r iod of tw o -years--Mlowingex ee ut ion of the D esi g n B u il d 
AmmdmeuDe r termination of this Agreem e nt, which e v e r occurs first. 5 1 


Building Permit and Other Permits and Fees: No general building permit is required in accordance with § 
6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspectibn at no additional 
cost to the District Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. 


§3.1.6 When the Owner's Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 


The Office of School Facilities (OSF) shall determine the enforcement and interpretation of all the applicable 
codes and referenced standards on state buildings, including the District’s school facilities. 

I / V' 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality ofthe Work. On a Monthly 
hn r. i r,. -er -o th e rw is e as agr ee d to bv th e Owner and D es ign Buil der ^As stated in the Design Requirements, the 
Design-Builder shall submit written progress reports to th e Own er —reports, photographs of Work in progress; and 
other data to the Owner electronically, or through the Owner’s option, project management software^ showing 
estimated percentages of completion and other information identified below: 


.12 Additional information as agree d to byt - h e- Qwn er and D esfgmBuilderT designated by the Owner 
through its project management software data requirements. / 

§-4.1.8.2 I n add iti on, w here the Con tr a ct Sum - i fr 4 fre-Gos t o f t h e Wor k with or without -a G u a ran tee d Maxi mum " j 

the D es ign Build e r shall include the follow i n g ad ditional in f o r m ati on in its progr ess re po r t s j 
4- D e sign Build e r’s work force report; 

t 2-Eq uipm e nt utilization report; and \ ' • ..J j 

4- Co s t s ummary, eemparing actual costs te updated cost e s timates. ] 
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§3.1.10 Certifications. Upon the Ow n er ’s written requ e st th e Design-B uilder s hall -ob tain from Design-Builder 
shall include in each Application for Payment a certification from each of the Architect,.Consultants, and 
Contractors, and furnish to the Owner, these certifications with respect to the documents and services provided by 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the 
documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, except 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes! ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (b) that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representations!and statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shalfnot be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond |he scope of their 
services. C.J. 


■ ■ * f ^^ 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documentsyequire 
Submittals until the Owner or its designee has approved the respective Submittal. \ l \ 
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[Numbers $4.2 & §4.3 intentionally not used] 

§ 4.1 . 2 Th e-De sign-Builder shall advise - the - D wne r on propos e d s it e u se and improvements, se lection of mfiterk kj 
and bu il d i ng - -sy st e m s and equipm ent. l - h e- D esigiw B ml^ rshall - a tso prev i d e ^h e- O v vn e f - with - r ecom m en da -ti en o, 

consiste nt wi th the Owa e i-VGriteria, on constructability-av a ilability of mat e rials and - labor - ; time r e quirement s- for 

procurement; ■ in s tallatioR - an - d - eonstruction; and facto r s r el at e d - to construc ti on co s t incl - u4ing - r but not limited - te - , p- 
c osts of - al t e rna tiy e de s igns - or - m aterials; pr e limin a ry budg e t s , 1 ife - o}^l e 4at a j -an-d- possibl e- cos - t r e duct - i en- S ; -.j | 

§-4r2-fh73luafeiv-©T^ l, ' * ) 

§-4424-Th^D es i gn Builder shall schedul e- and conduct meetings with the Owner a n d any ■ other n e cess ary J \ 

in4m4 uals or entiti es to- discu s s and review the Owner’s Criteria ass e t for t h in Section 1. 1 .Th e D e sign Build -e r -s h ah 

therea fter againm e et with the-Gw ncr to discus s-a preliminary evaluation of t he- Qwner’s Crit e ria. Die prelimina r y 

evaluation shall - addr e s s possible alterna tive ap p roach es to d e sign and co nstru ction of th e Project and includ e the 
De sign Builder’s r ecommen datio ns, if any,- wit h- regard to -accele rated o r fast track sch eduling, proo ur em ent - r or 
phas e d c onstrnehonrTh e p re liminary eval uati o n sha l l conside r cost i nformation r e e ns tr uctability, and procur e m ent 
and construction - sch e duli n g issu e sr 

. * / \ V ... 

§4. 2.2 After th e D esig n Build e r m eets with th e O wn e r and - pr -es ent s the p r eliminary -e valuation, the Desi gn -B uih ler 

shall provid e a w ritten re p or t to th e Own e r, s u m mar izing the Design Bui l d e r’ s evaluati o n -ef t he Owne r’ s Crit e ria . 

The-rcport shall als o includ e j | j 

4-avoca tion s of pro gram functions, d e tailing e ach function and th e ir squ are foot areas; \ 

t 2-a-prehnh na ry estima te of the Cost -ot-the Work, and, if n ec e ssa ry, recomm enda ti - e ns-to-adjost-fee 

O w ne r’ s Crit eria to conform to the Own e r ’s budg e t; I 

t3-q p r el im inar y s ch e d u le, whi c h shalliue fudo proposed design mile st ones; date s for receiving 

addit i onal informa tio n from, or for work to b e comp leted by , - the Own e r; anticipate d d a t e for th e 
Design-B uild e r’ s P ro posal; and dat es of p e riedk-4 esignHwiew-sess i o n s- wi# ^- th e- Dwfl^t --ahd~ 

4- t h e -foilo wing; 

(List additional information, if any,-to bo included in the Design Builder’s written report.) 


§-4. 2 .3 Th e O wner s hah re v iew the Des ign B ui ld e r’ s wri tten repo rt a nd, if acceptable, provide th e -De s ign Builde r 
with wri tt en con sent t o p roce ed to th e d e ve l opm e nt of th eTreh minary Design as d esc r i b e d - in Sec t ion 43. The : 

cons e nt t o p r o eeed-shal l not be und erstood tn-modify the Own er-frCrite r i a - un less th e Owner and De s ign B uild e r - 
ex ecute a Modifi o atien - . - 
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4.4 Design-Builder’s Construction Proposal j ........ A 5 •, 

n - Rn - ild a ^T , Pronosal to th e - Owu cr. The Design Bu il der’s The Design-Builder’s 


Construction Proposal shall include the following: 

. 1 A list of the Pr e liminary Design documents and other information, including the Design-Builder’s 

clarifications, assumptions and deviations from the Owner ’s C r ite ria - the Owner’s original Design 
Requirements and the Design-Builder’s original Proposal Development Documents as proposed in 
the Owner’s procurement leading to this Agreement upon which the Design-Builder’s Proposal is j 
based; 

.2 The proposed Contract Sum, including the compensation method an d, i f b ase d upon th e 4 H o s t- o f -t h e 


.3 The proposed date the Design-Builder shall achieve Substantial ( 
beneficial occupancy, if applicable and acceptable to the Owner) 
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,6 The date on which the Design-Builder’s Construction Proposal expires. | 

§ 4.4.2 Submission of the Design-Builder’s Construction P roposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is 
completed. 


§ 5.1.2,1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 


Maintenance of Record Drawings: The Contractor shall maintain at the worksite one 
fl) record copy of the Contract Documents including approved changes in good order and marked currently to 
record changes and selections made during performance of the work. A copy of submittals accepted by the District 
shall also be maintained at the worksite. These items shall be available to the Architect and District when present at 
the worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
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increments of the work such as, by wav of illustration and not limitation, plumbing, electrical mechanical, and all 
systems, such as fire and security systems, incorporated into the work. The Contractor shall famish an electronic 
and paper copy of record drawings of M as-built M detail to the Architect at final completion of all work, excluding 
punch list items as required by the Contract Documents, 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely lipori the accuracy and 
completeness of such calculations and certifications. \ | 

Contractor^ Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing daily 
superyision and conducting frequent inspections by the Worksite Superintendents). j 1 

i :‘ 

i_.| 

1, Compliance with Employment Laws: By entering into a Contract Agreement , the Contractor agrees to abide 
by ali applicable laws pertaining to employment including, by way of illustration and not limitation, the following; 

A, Title VII of the Civil Rights Act of 1964, as may be amended. ] ] \ 

B, Age Discrimination in Employment Act of 1964, as may be amended \ 

C, Title I of the Americans Disabilities Act of 1990, as may be amended, ! 

q Equal Pay Act of 1963, as mav be amended, 

E. Fair Labor Standards Act, as may be amended, ? 

F. South Carolina Wages Act Code 37-10-10 et seq„ as mav be amended. 

G. South Carolina Worker’s Compensation Act, Code 424-10 et seq., as may * be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity , . : \ 

Employer," The Contractor agrees to post in conspicuous places, visible to employees and applicants for j 

employment notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than j 

$ 10 , 000 . ' ’ 1 

Employment Taxes and Benefits: The District shall not withhold from the contract payments any Federal or 
State income taxes, or any employment-related taxes normally withheld on the District’s employees. Further, the 
District shall not provide any employment related insurances or other benefits such as worker’s, compensation for 
the benefit of any Contractor, subcontractor or supplier employees. 

Project Key Staff - Proi ect Manager: The Contractor shall assign a skilled, experienced and dedicated Project 
Manager to the project and identified in Exhibit A, The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet! the 
substantial completion date. The Contractor shall not change the Project Manager identified in ifoe Scope of Work 
(Exhibit A) or the duties and status of the Project Manager during the course of the project without approval of the 
District. 


Project Key Staff - Worksite Superintendentfs): The Contractor shall employ at least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendents). No less than one f 0 Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces- or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the worK oflany trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District The Contractor shall not change any Worksite 
Superintendent identified in the Scope of Work {Exhibit A) or the duties or status of same during the course of the 
project without approval of the District. The Worksite Superintendents) shall enforce strict discipline and . 
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good order among the Contractor’s representatives, agents, employees, subcontractors and suppliers. 


Worksite Communications: The Project Manager and Worksite Superintendents) are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 
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§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
bu i-l dmg permit as well as any oth er-permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 
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§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documen t s - 
Documents (as referenced in Appendix B). Items covered by allowances shall be supplied for sudj amounts,;and by 
such persons or entities as the Owner may direct, but the Design-Builder shall not be required to employ persons; or 
entities to whom the Design-Builder has reasonable objection. § j 


Elementary School Allowances I 

Description 

Amount 

Furniture 

$1,000,000 

Hardware 

$ 250,000 (Materials only) 

HVAC Controls • 1 

— HMI 

Fire Alarm System 


Playgrounds 

$ 350,000 (Equipment and mulch only) 

Special Inspections 

$ 150,000 

Commissioninq 

$ 100,000 

Owner Contingency 

$1,000,000 


Middle/Intermediate Schools (PER SCHOOL) | 

Description 

Amount 

Furniture 

$1,500,000 (except Socastee Middle = $1,250,000) 

Hardware 


HVAC Controls 


Fire Alarm System 


Playground 

$ 150,000 (Intermediate school only) I 

Special Inspections 


Commissioninq 


Owner Contingency 



§ 5.7.2 If the Design-Builder o h a ng es -desires to change any of the personnel, Contractors or suppliers identified in 
the Design-Build Amendment, including but not limited to any contractor or design professional identified by t he 
Design-Builder in its Request for Qualifications response, the Design-Builder s hall notify the Owner and provide the 
name and qualifications of the proposed n ew personnel, design professional Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new p ersonnel, design professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 
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§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. If the rejected person or 
e ntity -- was r e ason a b l y capabl e ^f - fierfen i ng t he- Wor k ; the C o ntra c t Sum and Contract Time ■ shall - b e- incr ease d or 

decreased b y t he d if ference,-if an y, o c casi o ned by such chang e , and an appropriate Chang e Ord er shall-be- i ss u ed- 

bef e re -eom men cem e nt of the substitute person or entity’s Work; H o wev e r, no In c rease in the Contract Sum of 

Co ntr act Tim e- shall be - a - Uowed for such change unless the De s ign Build e r has a c ted p r^Kpdy-fflftd-re sponsively m 

submitting names as required.- | ;• 

. | I 

! | 

i I 

The -In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
Documents, in good order and marked currently to indicate field changes and selections made during construction, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owper in accordance with 
Section 9,10.2 as a record of the Work as constructed. 
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§ 5,14.3 The Design-Builder shall reimburse the Owner and other contractor(s) f or costs the Owner i ncu r s t h at ar e 
payable to a sep ar ate co- n t raeter - and other contractors). respectively, incur because ofthe Design-Builder’s delays, 
improperly timed activities ar d efecti v e c o nstr u ction. The O wn e r sha l l b e-res ponsible to th e De s ign Builder f or costs 
t h e D esi g n B u il der incurs because of a separate contractor’s delays, improp e rly - timed activities, damage - te - tb e ; 

Work- or defect!ve construction. 

PAGE 17 

.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 

the Work; provided that costs of premiums, permits, and taxes that are based on marginal additions y 
to an existing sum or quantity may ail be reasonably estimated subject to correction at the time of 
Final Payment or other agreed time when the actual costs ofthe marginal additions can be determined \ 
or mutually agreed upon; and ’""•••• ? 

,6 Additional costs of supervision and field office personnel directly attributable to the change. J 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
pricing shall not exceed the following; 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) ofthe allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum often percent (10%) ofthe allowable direct 

costs. / / \ \y" 

C. _ For work performed by a subcontractor, overhead and profit of a maximum of five percent f5%) is ] 

allowable by the Contractor for administration ofthe sub-contract. 1 . 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended by any approved Change Order , to be withheld from the Contractor’s payments throughout the term of 
the Contract Agreement and payable at the time of final payment after a) full completion of all work to be performed 
and.all requirements established in the Contract Agreement and acceptance by the District, b) submittal of all 
closeout documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District for 
every subcontractor who performed work on the project evidencing they have received final payment of undisputed 
work and retainage withheld. As a condition of the contract no more than three and one-half percent (3.5%) shall 
be retained from the progress payments of any subcontractor by the Contractor until final completion of that portion 
of the work. Prompt payment of retainage to all subcontractors at final completion of their acceptable work 
regardless of timing during the contract is mandatory. The Contractor shall, at final completion, ensure no 
amount of the Contractor’s retained funds is allocable to the completed and accepted work of any 
subcontractor nor to materials or equipment purchased from any supplier unless such amounts are in dispute 
and the Contractor has not requested payment for such disputed amounts to date. Such amounts in dispute 
shall be identified on the Contractor’s affidavit of payment of debts/claims submitted with final documents. 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Own er. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to evakia t% - gi ve ne^ 

li e n rights. S u ch in formation shall include a correct statem e nt of t h e re c o rd legal t itle to-the p roper t y on which the 
Project is located, usually referred to as the site, and the Own e r’s ■ int -e r es t - th e r -e in Tgi ve notices of project 
commencement and take other action to protect the integrity and exclusivity of the project payment bondfs). 


§ 7.2.3 The Owner shall promptly obtain e as e ments, zoning varianc e s, easements and legal authorizations or 
entitlements regarding site utilization where essential to the execution of the Project 

5 j 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing b u i ldi n g Mand development zoning, and 
other permits, licenses and inspections. . 


§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in; writing that the 

Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s J j 

obligations under the Design-Build Documents and the Design-Builder’s Proposal. Th e reafter; the Des ign Builder 

m ay only r e quest such e vidence if (1) th e- Own e r fails to make payments t o the Design - Buiid er-as-fc h e Design ' Build 

Documents require; (2) a chang e in - th e- Wo r k ma t er iall y chang e s th e- Gentract Sum; or (3) t h e De s ign Build e r 

identi fi es in writing a rea s o na bl e conce rn r e g ardi ng the- Qwn e r’s ability to make payment when du e . Th e Own e r - 

shall furnish such evidence as a condit i on p rece d e nt to commenc e ment - or continuati o n of th e Work or the portion of j 

the Work aff e cted by a material change. After the -Owner furn i sh es the e vi den ce, th e Ow ne r sha l l not materially var - y 

such financial arrangements without pri o r no tice to th e Design Build e r. - 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall J 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 

and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 

correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other / 

remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 

deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such j / 

deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover |ucH amounts, the j 

Design-Builder shall pay the difference to the Owner, For Work on the critical path to beneficial occupancy of ihe 

Project (or defined component thereof) the ten-day period referenced herein is reduced to five (51 days during th6 : 

60 days prior to substantial completion as shown on the last schedule properly submitted under § 3.1,9, 

PAGE 20 

8 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 

The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time, Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; j 

use of alternate sites for the educational program: disruption of class locations; disruption of athletic program; j 

disruption of public service activities planned for the project; loss of rental of the project; security frisks due to ... 

comingling of project workers with additional persons on and near the site: additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption of the teaching and 

Additions and Deletions Report for AlA Document A141™-2014. Copyright ©2004 and 2014 by The American Institute of Architects, All rights reserved. 

WARNING: This AlA* Document is protectee! by U.S, Copyright Law and International Treaties, Unauthorised reproduction or distribution of this ASA*' 
Document, or any portion of ii, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 
This draft was produced by A!A software at 14:33:55 on 08/18/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: ' (911356760) 



PAPR-000167 



















learning process due to project activities during the academic term; moving equipment during the academic term 
when students and full staff are present; harm to the Owner's reputation, and established goodwill among the 
community, parents, students, and staff due to late delivery of the project: loss of student morale and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed:!for Substantial 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner; i for: each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated:damages of $500 
will be due from the Design-Builder to the Owner, i ■. 


§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, Such 
request shall be documented by data substantiating the weather conditions a) were abnormal for a period of time . 
which could not have been reasonably anticipated: b) had an adverse effect on the work scheduled! and alternate : 
work unaffected by the weather could not have been done: and cl had an adverse effect on the-construction schedule 
such that the loss of work time will adversely impact the established completion date. The Contractor must make 
every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
District for approval within ten (101 days from the end of the event causing the impact on the construction schedule. 
An extension of time not requested within the appropriate time period shall not be considered. The approved , 
extension of time shall be incorporated in the next Change Order, 


§ 8.2,4 Anticipated Weather Delays: A total of five (5) days per calendar month (non-cumulative) shall be 
anticipated by the Contractor as Adverse weather,” and such time shall not be considered justification for an 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work' days, 
excluding Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days are severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the five (5) days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 
days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one f 1) full day of extended time for each lull working day of adverse weather 
conditions which prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse 
weather extension shall not be allowed after the date established for substantial completion. I /" \ \/ 
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The Owner shall, within seven -twenty-one days after receipt of the Design-Builder’s Application for Payment, issue 
to the Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and 
notify the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as 
provided in Section 9,5.1. 
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repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents, 


§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has ... 

properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If th e D e sig n Builder f ai l s t o 
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■ furni s h -s uck- e vi deH ce within s e ven days , th e Owner shall have the right to contact the Architect, Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment of money to a Consultant or C ontrac t or -exc e pt - a s- m - a y- et -h e rwise b e requ - ir -e d - hy - 4 - aw T Contractor. 
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§ 9.6.7 Unless the Design Builder provid e s the Own e r with - a paym ei it - bo n d - i n4he full pena -l-sum-of t-he- Gont - ract 
Sum^ayfflents-re c ei ved by the Design ' Builder for - Wor k pro p e r ly perfor m e d b y t h e Ai ; chit e ct ■• Con t ailU i n tST 
Contractors and oth er-person or entity providing service s or work for the D e sign Build e r, shall be h e ld by th e 
D e si gn Bu il de r fo r tb e Afo hk tants, Co ntractors, or other per s on ^^ t rty f fov i riffl^ - a ^ v i c e s or 

work for the De s ig n - Builder, for which payment was mad e by the Owner. Nothin g contai ned herei n -shall-require 

ffloney4e~b e placed in a separate account and not commingl e d with m oney of the De s i g n Bu i l de r, s h al l.cr ea t e-a n y 

h d-ue-ia ry liab i lity or tort liability on th e part of th c - Des i gn ■ B n-ikien for br e ach oft rust or -s ha ll e nt i t le- a n y - p ers- on - or 
e n ti ty to - an award of punitive damag e s against - th e D es i - gn '' Builder for br e ach of the r e quirem e nts of - t - h i s - p ro vision. 


§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner an occupancy permit 
issued by the South Carolina Office of School Facilities and a comprehensive list of items to he completed or 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the 
Design-Builder to complete all Work in accordance with the Design-Build Documents. 


§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by the South Carolina Office of School Facilities and a i 

Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial \ 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, j j 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 
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.2 failure of the Work to comply with the requirements of the Design-Build Documents; or 
.3 terms of special warranties required by the Design-Build DoGumen te rDocuments; j ; ; 

A _ post-occupancy services to be provided by or through the Design-Builder. 
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§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either r ejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 


§ 11.2.2,1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within on e- year - two years after 
the date of Substantial Completion of the Work or designated portion thereof or after the date for commencement of 
warranties established under Section 9.9.1, or by terms of an applicable special warranty required by the 
Design-Build Documents, any of the Work is found not to be in accordance with the requirements of the 
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Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owner 
to do so unless the Owner has previously given the Design-Builder a written acceptance of such condition. The 
Owner shall give such notice promptly after discovery of the condition. During the one - year t wo-year p eriod for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance with Section 7.9. 

§. 11.2.2.2 The eire - y ear -two-year period for correction of Work shall be extended with respect to portions of Work 
first performed after Substantial Completion by the period of time between Substantial Completion and the,actual 
completion of that portion of the Work. ■ 


§ 11.2.2.3 r 


1 for correction of Work shall not be extended by corrective Work performed 


by the Design-Builder pursuant to this Section 11.2. 



§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect;to 
other obligations the Design-Builder has under the Desip-Build Documents. Establishment of the one-year r 
two-year period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with 
the Desip-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Desip-Builder’s obligations other than 
specifically to correct the Work. 


If the Owner prefers to accept Work that is not in accordance with the requirements of the Desip-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. 
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§ 12.3 Upon execution of the Agreement, the Desip-Builder pants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially perform? its obligations, 
including prompt payment of all sums when due, under the Design-Build Documents, The license panted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction fbjr the Project. If the 
De sign Builder-r i ghtfully t erminat e s t his A p ernie nt-fa- ' eaus e -as - provided in S ec tion 13.1 ,4 or 13 1 2T ftt e- be e u se; 
granted in this Sec t io n 1 2. 3 s hall - t -e rm - inat eT f ■ ■ :i 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Desip-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason other th a n th e d e fault of th e- Q wne r or -D- th e-e vent the Design B u il d er’s 
A rchitec t, Co nsu ltant s , er Contractor s t e r -m inate their agr ee m e nts with th e D e sign Buil d e r forea - u se D o obtain a 
limited, irrevocable and non-exclusive license solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner (1) apees to pay to the Architect, 
Consultant or Contractor all amounts due, and (2) provide the Architect, Consultant or Contractoriwith the Owner’s 
written apeementto indemnify and hold harmless the Architect, Consultant or Contractor from all costs and 
expenses, including the cost of defense, related to claims and causes of action asserted by any third person or entity . 
to the extent such costs and expenses arise from the Owner’s alteration or use of the Instruments of Service. 
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§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The Owner, - - to -t h e-e xt e n t 
permitted by law, furth e r agr ees to indemnify and hold harml e s s the D e sign - Bui l der, Architect, Consultants, - 

Contractors and any o th e r-p e r s on - er -e ntity - providing s e r - vi ees- er work-for-any- e f them, from all costs and -e xpens e s; 

i nc l uding the cost of d e fens e ,-- r-ela t e d-te-olaim s and causes of action - ass e r t ed b y any third - p e i' -s om e r entity to the 
ext en t - s ueh -eest s-an d - expens e s - aris e - fr - em - tfre Own e r ’ -s a lte r- ation - or - use of -t h e-I n strument s of - Sep^ oearnd ^r -tMs 
S ection 12.3.2. The terms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13,1,4 or 13,2,2, j . . ..- 
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§ 13.1.6 In the event of termination not the fault of the Design-Builder, the.Design-Builder shall be compensated for 
Work performed prior to t e rmination, t o g ethe r with Reimbursable Expens es t h e n - d ue - t ermination and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Section 13.1,6 be greater than the compensation set forth in 
Section 2.1. % 1 I 


§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2,1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and prefe -profit on that executed Work, and costs incurred by reason of such 
term in afre m -aftd-d am ag e s r- t erm i nati on, 
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§ 13,2.2.4 If the. unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract -Contract and are expressly included in die performance of 
the Work covered by the Design-Builder’s performance bond. 


§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such te rminat i on, along-w - i - t h reaso nabl e overhead an d 
profit on the Work not ex e cut e d T ermination. 


§ 14,1.2 Time Limits on Claims, The Owner and Design-Builder shall commence all claims and -causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by app li cab l e law, but in any ea se-net more than - y ear s -aftepthe date o f Sub s tant ial-Gom - p fo t fon- 
o f th e Wor k-. T - h e- Owner and Design Builder waiv e- all cla ims-a nd caus e s of actio n not c ommenc edTn-aoeordanee 
with this Section lT14 blaw. 
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.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 1 

personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Werb rWork and otherwise available under this 
Agreement. . \ I 
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ine requ e st m ay o e maae concun e nuy wiin me imng -- oi - ojnuing ompme rewmuun pwecctmtgs uul, m-stre nr-cvt 
mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the 
parties or court order. If an arbitration pr o c ee ding is stayed pur s uant to this S ection 1 4 • 3 ; 2 v 4h e-parties-may 
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The Contract shall be governed by the law of the place where the Project is located e xcept that, i ft h e-p a - rt ies - ha v e 
selected arbitration as the - fn e t h od - of b in din g dispu - te ^ eso - latienj ' th e Federal Ar - b it-ra ti -e n -A c t sh al l gover n 
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Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail'or by courier service providing proof of delivery to, the last business address knpwn.jto the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the project. \ \ 
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Conduct of the Architect’s Principal, Employees, Agents and Representatives 1 1 I 

! | j; i 

_ The safety and security of District staff students and the general public are of utmost priority to the 

District To that end, the Architect shall be responsible for ensuring compliance by the Architect and any 
employees, agents or representatives of the Architect including all Design Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. . " f 

IT No fraternizing with, threats to, or use of abusive or profane language in the presence of .stuclents, .parents, j 
visitors, or District representatives. agents, or employees. ( j \ 

C. No improper attire, actions or gestures while on any District property. } j 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to SLOOP per occurence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the Architect’s 

Principals, employees, agents, and representatives performing work on District property and contractually 
require the same of all Design Consultants, their employees, agents, and representatives. No employees, 
agents or representatives of the Architect and Design Consultants having committed violent crimes, crimes r 
against children, or crimes of moral turpitude are allowed access to the District’s premises; Such SLED / 
criminal background checks shall be maintained on file in the offices of the respective Architect and Design 
Consultant and made available to appropriate District personnel or the District's legal'counsel immediately 
upon request. \ \ \ \ 

Promotional Materials 


The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder's promotional and professional materials. The Design 
Builder shall be. given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
materials for the Project. The Architect shall not make any representations in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement 

Drug-Free Workplace *.-.- . ; j 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 

Additions and Deletions Report for AlA Document A141™ - 2014. Copyright ©2004 and 2014 by The American Institute of Architects, All rights reserved. 

WARMING; This AIA*‘ Document is protected by U,S, Copyright Law and International Treaties, Unauthorized reproduction or distribution of this AIA‘ 3 ’ ^ g 
Document, or any portion of ft, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 

This draft was produced by AlA software at 14:33:55 on 08/18/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (911356760) 


PAPR-000173 











supervising ail drug-free programs in connection with the performance of this Agreement The drug-free programs 


shall conform to Title 44, Chapter 107, 6 44-107-10 through 6 44-107-90 of the South Carolina Code of Laws as 


may be amended. 


Audit Project 


The District shall have the right to audit the books and records of the Architect to the extent that the books and 


records relate to the performance of this Agreement and shall include all pricing and Change Order (Attachment 


El data. Such books and records related to the work covered under this Agreement shall be maintained by 


the Architect for a period of not less than three (3) years from the date of final payment to the Architect under 


this Agreement This requirement shall also apply to any Design Consultants performing services under frie 


Architect's direction. ' i 


The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 


the right to audit the Architect's records related to any Project incorporated’under this Agreement during the time 


frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 


available for inspection at the location specified by the District within seventy-two (721 hlours of notification at 


no additional cost to the District. This requirement shall survive termination or completion of the Agreement. \ 

\ 1 lx 

Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations iri a manner to not 
interrupt pedestrian or vehicle traffic except as approved bv the District and the South Carolina Department of 


Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets. 


sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 


The Contractor shall use worker and traffic control signs and devices necessary to comply with Section VI of U.S. 


Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for Streets 
and Highways (Washington, DC: GPOl as may be amended, to facilitate traffic control on public roads, streets, or 


highways when work performed obstructs public traffic. When such traffic areas are obstructed to any extent by 


work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so designatedj 


shall not be assigned any other duties while engaged in directing traffic. f 


Safety Designee: The Contractor shall designate a competent individual at the worksite whose duty shall be 


the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards and 


requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students. 


>arents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safet 


barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized 


individuals. 


Licenses and Permits: During the term of the contract the Contractor shall be responsible for obtainin 


and maintaining in good standing, all licenses (including professional licenses, if any), permits; 


inspections and related fees for each or any such licenses, permits and/or inspections required 1 by state, court 


or other government entity or unit to accomplish the work specified in this solicitation and the contract, j 


Iran Divestment Act: The Iran Divestment Act List is a list published by the rState] Board pursuant to ' 


Section 11 - 57-310 that identifies persons engaged in investment activities in Iran. Currently;the list Is available at 


the following URL: http://procurement.sc.gov/PS/PS-irandivestment.phtmQ Consistent with Section 1.1-57-310(14 


the Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a 


subcontract, that person is on the then-current version of the Iran Divestment Act List 
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John K. Gard n er. Chi ef Fina ncial Officer 
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Sheri L Wainscott 


From: 

Robbie Ferris <RFerris@$fla.biz> 

Sent: 

Monday, November 09, 2015 11:14 AM 

To: 

Keith R, Powell; Ara Heinz < AHeinz@horrycountyschools.i 
(AHeinz@horrycountyschools.net) 

Cc: 

Mike Wawrzyniak; Danielle Davis 

Subject: 

Horry School Projects 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Keith & Ara, 

I wanted to touch base with the two of you regarding the submission requirements on the Notice of Intent to 
Award. Below is my understanding of where we stand with each of the items; 

A. A1A Document A141-2014 (2 originals) [Keith is preparing this and will share with FFEP when ready for 
signatures] 

B. AlA'Documeht A141 - 2014 Exhibit A (2 originals) [Keith is preparing this and will share with FFEP when ready 
for signature] 

C. AIA Document A141 - 2014 Exhibit B (2 originals) [Firstfloor Energy Positive (FFEP) is working the bonds now; 
regarding insurance, per Keith, since we are using project insurance we can obtain this immediately after 
receiving a signed contract] 

D. AIA Document A312 - 2010 (2 originals) [FFEP is working] 

E. Detailed Schedule of Values (CS1 Breakdown) ) [FFEP is working] 

F. Detailed Project] Schedule [FFEP is working] 

G. Copy of the Contractor's Business License in the jurisdiction where the work is being performed [Per Keith, 
FFEP can obtain these immediately after receiving a signed contract; FFEP will have the applications completed 
and ready to submit] 

We've not been contacted about a pre-construction conference so we are working to provide the information to you 
within 10 days of the Notice of Intent to Award and we interpret that to be November 17 th . 

Keith, Mike Wawrzyniak from my office will be calling you to discuss the above. 

Robbie 


From: Robbie Ferris 

Sent: Saturday, November 07, 2015 3:52 PM 
To: Mike Wawrzyniak; Danielle Davis 
Subject: FW: 1415-91 Notices of Intent to Award 

Mike and Danielle, Please coordinate with sam asap 


From: Sam Isham rmailto:sisharn@metconus.com1 
Sent: Friday, November 06, 2015 9:36 AM 


i 
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To: Ryan Parker; Mike Mitchell; Randy Langston; Robbie Ferris 
Subject: FW: 1415-91 Notices of Intent to Award 


Guys, 


We need to get the below items in motion, they are due next week, please advise who is going to tackle what? 

Respectfully, . . • 

Sam 


Sam Isham 32°, LEED AP Executive Vice President 


Meteon, Inc. | 763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 
office 910,521,8013 | mobile 910.374.5620 | email: sisham@metconus.com 
website linkedin twitter instagram 



IMPORTANT: This e-mail message Is intended solely for the individual or individuals to whom it is addressed. It may contain 
confidential information. If the reader of this message is not the intended recipient, you are requested not to read, copy or • 
distribute it or any of the information it contains. Please delete it immediately and notify us by return e-mail or by telephone 
(910) 521-8013. 

From: Danielle Davis rmailto:ddavis(5>sfla.bizl 
Sent: Wednesday, November 04, 2015 8:26 AM 

To: Robbie Ferris < RFerris(a>sfla.biz >; Aaron Thomas < athomas(5>metconus.com >; Sam Isham < sisham(a>metconus.com >: 
Mike Wawrzyniak < mwawrzyniak(5)sfla.biz > 

Subject: RE: 1415-91 Notices of Intent to Award 

This letter mentions a pre-construction conference. Do we know that yet? 

Also, for each project, we need to provide: 

A. AIA Document A141 - 2014 (2 originals) 

B. AIA Document A141 - 2014 Exhibit A (2 originals) 

C. AIA Document A141 - 2014 Exhibit B (2 originals) 

D. AIA Document A312 - 2010 (2 originals) . 

E. Detailed Schedule of Values (CSI Breakdown) 

F. Detailed Project Schedule 

G. Copy of the Contractor's'Business License in the jurisdiction where the work is being performed. 

These documents need to be provided in 10 days, which would mean by Friday, November 13. Doesn't say whether we 
need to mail, e-mail or deliver in person. 


From: Robbie Ferris 

Sent: Tuesday, November 03, 2015 8:01 PM 

To: Aaron Thomas; Sam Isham; Mike Wawrzyniak; Danielle Davis 

Subject: Fwd: 1415-91 Notices of Intent to Award 

Guys 1 will be in a meeting first thing in the morning but we need to review this and act upon it as soon as possible. I 
don’t know if her numbers are correct we probably need to confirm that the soonest possible 
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Sent from my iPhone 


Begin forwarded message; 

From: Ara Heinz < AHeinz@horrycountvschQols.net > 

Date: November 3, 2015 at 5:14:12 PM EST 

To: Robbie Ferris < RFerris(5)sfla.biz > t “ rferris^firstfloor.biz 11 < rferris@firstfloor.biz > 

Cc: Danielle Davis < ddavis@sfla.biz > 

Subject: 1415-91 Notices of Intent to Award 

Mr. Ferris, 

Please find attached the Notices of Intent to Award from Horry County Schools for the Design-Build 
Delivery of New School Facilities projects (# 1415-91). Barring any protests or issues with providing the 
information listed in the NOI, the official contract could be executed and go into effect on November 19, 
2015. (The NOI's have also been uploaded to our website at http://apps.hcs.kl2.sc.us/apps/protrac/ .) 

I am sure that either our attorneys or someone from the District will be in contact with you soon to 
discuss the next steps, but if you have any questions or concerns about documents, communications, 
procedures, etc., please do not hesitate to contact me. 

Thank you for participating in this solicitation! We look forward to working with you and your team on 
this project! 

Regards, 

Arcv 


Ara Heinz | Procurement Services | H?P: 843/488-6930 
Horry County Schools | 335 Four Mile Rd. | Conway, SC 29526 
Website: Procurement.horrycountV5chools.net 
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From: Robbie Ferris <RFerris@sfla.bi 2 > 

Sent: Monday, November 09, 2015 5:18 PM 

To: Keith R. Powell; Ara Heinz <AHeinz@horrycountyschools. net> 

Cc: Danielle Davis; Mike Wawrzyniak; Ryan Parker; JOHN H.RICHARDS 

Subject: Hcs new schools early site packages 

Follow Up Flag: Follow up 

Flag Status: Flagged 

Categories: Red Category 


Keith/ Ara, 

We would very much like to submit the early site packages for agency approval as soon as possible. Every day gained on 
the front end of the project is a day gained at the back end of the project. Please consider our request to have the owner 
sign the early site package applications so we can submit them sooner than later. We fully understand that our 
submission of these early site packages would be done at risk. 

Thank you for your consideration of this request.. 

Robbie 

Sent from my iPhone 
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Sheri L Wainseott 


From: 

Sent: 

To: 

Cc: 

Subject: 

Attachments: 


Keith R. Powell 

Tuesday, November 10, 2015 12:04 PM 

Robbie Ferris; Ara Heinz <AHeinz@horrycountyschools.net> 

(AHeinz@horrycountyschools.net); John Gardner; Mark Wolfe 

Mike Wawrzyniak; Danielle Davis 

RE: Horry School Projects 

Exhibit A.docx 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Attached is Exhibit A for your help in completion, review & comments. Anybody who has info for the blanks fill it in and 
send back, then I'll circulate an updated draft, KRP 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris [mailto:RFerris@sfIa.biz] 

Sent: Monday, November 09, 2015 11:14 AM 

To: Keith R. Powell; Ara Heinz <AHeinz@horrycountyschools.net> (AHeinz@horrycountyschools.net) 

Cc: Mike Wawrzyniak; Danielle Davis 
Subject: Horry School Projects 

Keith & Ara, 

I wanted to touch base with the two of you regarding the submission requirements on the Notice of Intent to 
Award. Below is my understanding of where we stand with each of the items; 

A. AIA Document A141 - 2014 (2 originals) [Keith is preparing this and will share with FFEP when ready for 
signatures] 

B. AIA Document A141 - 2014 Exhibit A (2 originals) [Keith is preparing this and will share with FFEP when ready 
for signature] 

C. AIA Document A141 - 2014 Exhibit B (2 originals) [Firstfloor Energy Positive (FFEP) is working the bonds now; 
regarding insurance, per Keith, since we are using project insurance we can obtain this immediately after 
receiving a signed contract] 

D. AIA Document A312-2010 (2 originals) [FFEP is working] 

E. Detailed Schedule of Values (CSI Breakdown) ) [FFEP is working] 

F. Detailed Project] Schedule [FFEP is working] 

G. Copy of the Contractor's Business License in the jurisdiction where the work is being performed [Per Keith, 
FFEP can obtain these immediately after receiving a signed contract; FFEP will have the applications completed 
and ready to submit] 

We've not been contacted about a pre-construction conference so we are working to provide the information to you 
within 10 days of the Notice of Intent to Award and we interpret that to be November 17 th . 

1 


PAPR-000180 








Keith, Mike Wawrzyniak from my office will be calling you to discuss the above. 


Robbie 


From: Robbie Ferris 

Sent: Saturday, November 07, 2015 3:52 PM 
To: Mike Wawrzyniak; Danielle Davis 
Subject: FW: 1415-91 Notices of Intent to Award 


Mike and Danielle, Please coordinate with sam asap 

From: Sam Isham [mailto:sisham@metconus.coml 

Sent: Friday, November 06, 2015 9:36 AM 

To: Ryan Parker; Mike Mitchell; Randy Langston; Robbie Ferris 

Subject: FW: 1415-91 Notices of Intent to Award 

Guys, 


We need to get the below items in motion, they are due next week, please advise who is going to tackle what? 


Respectfully, 

Sam 


Sam Isham 32°, LEED AP Executive Vice President 


Metcon, Inc. 763 Comtech Drive PO Box 1149 Pembroke, NC 28372 


office 910.521.8013 


website linkedin 


mobile 910.374.5620 
twitter instagram 


email: sisham@metconus.com 



IMPORTANT? This e-mail message is intended solely for the individual or individuals to whom it is addressed. It may contain 
confidential information. If the reader of this message is not the intended recipient, you are requested not to read, copy or 
distribute it or any of the information it contains. Please delete it immediately and notify us by return e-mail or by telephone 
( 910 ) 521 - 8013 . 


From: Danielle Davis f mailto:ddavis@sfla.biz 1 
Sent; Wednesday, November 04, 2015 8:26 AM 

To: Robbie Ferris < RFerris@sfla,biz >; Aaron Thomas < athomas@metconusxom >; Sam Isham < sisham@metconus.com >; 
Mike Wawrzyniak < mwawrzvmak@sfla.biz > 

Subject: RE: 1415-91 Notices of Intent to Award 

This letter mentions a pre-construction conference. Do we know that yet? 

Also, for each project, we need to provide: 

A, AIA Document A141 - 2014 (2 originals) 

B, AIA Document A141- 2014 Exhibit A (2 originals) 

C, AIA Document A141 - 2014 Exhibit B (2 originals) 

D, AIA Document A312 - 2010 (2 originals) 
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E. Detailed Schedule of Values (CSI Breakdown) 

F. Detailed Project Schedule 

G. Copy of the Contractor's Business License in the jurisdiction where the work is being performed. 

These documents need to be provided in 10 days, which would mean by Friday, November 13. Doesn't say whether we 
need to mail, e-mail or deliver in person. 


From: Robbie Ferris 

Sent: Tuesday, November 03, 2015 8:01 PM 

To: Aaron Thomas; Sam Isham; Mike Wawrzyniak; Danielle Davis 

Subject: Fwd: 1415-91 Notices of Intent to Award 

Guys I will be in a meeting first thing in the morning but we need to review this and act upon it as soon as possible. I 
don't know if her numbers are correct we probably need to confirm that the soonest possible 

Sent from my iPhone 

Begin forwarded message: 

From: Ara Heinz < AHeinz{5>horrvcountyschools.net > 

Date: November 3, 2015 at 5:14:12 PM EST 

To: Robbie Ferris < RFerris(S»sfla.biz >, " rferris(5)firstfloor.biz " < rferris(5>firstfloor.biz > 

Cc: Danielle Davis < ddavis;5>sfla.biz > 

Subject: 1415-91 Notices of Intent to Award 

Mr. Ferris, 

Please find attached the Notices of Intent to Award from Horry County Schools for the Design-Build 
Delivery of New School Facilities projects {# 1415-91). Barring any protests or issues with providing the 
information listed in the NOI, the official contract could be executed and go into effect on November 19, 
2015. (The NOI's have also been uploaded to our website at http://apps.hcs.kl2.sc.us/apps/protrac/ .) 

I am sure that either our attorneys or someone from the District will be in contact with you soon to 
discuss the next steps, but if you have any questions or concerns about documents, communications, 
procedures, etc., please do not hesitate to contact me. 

Thank you for participating in this solicitation! We look forward to working with you and your team on 
this project! 

Regards, 

A rev 


Ara Heinz | Procurement Services | ^P: 843/488-6930 
Horry County Schools | 335 Four Mile RcJ. | Conway, SC 29526 
Website: Procurement,hQrrycountvschools.net 


3 


PAPR-000182 






Design-Build Amendment 


This Amendment is incorporated into the accompanying AIA Document A141™-2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the 
«nineteenthn» day of <<November>> in the year «two thousand fifteen (20.15) >i (the 
“Agreement”) 

(In words, indicate day, month and year,) 

for the following PROJECT: 

(Name and location or address) 

New Carolina Forest Middle School« 

(per Owner’s Request for Proposals No._1415-91) 


THE OWNER: 

(Name, legal status and address) 

Horry County Schools, 

Carolina. 


tools, South Carolina, apolitical subdivision of the State of South 

335 Four Mile Rd. 

Conway, SC 29528 


THE DESIGN-BUILDER: 

(Name, legal stains and address) 


I l 

| jj 

•ADDITIONS AND DELETIONS': 

.The 1 author of this document 
•jhas added information 
/needed for its completion. 
The author may also have 
revised the text of the 
original AIA standard form. 
An 'Additions and Deletions 
|Report that j notes added 
\inf ormation? as I we 11 as 
/revisions to the standard 
j form text is available from 
]the author and should be | 
reviewed. . 

This document has important- 
legal consequences; j 

Consultation with an , 
attorney n's encouraged with 
respect to,its completion 
/or modification 

Consultation with an 
attorney is also encouraged 
with respect" to 
professional licensing j 
requirements in the -4 

jurisdiction where the 
Project is located. jj 


F1RSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 

Raleigh, NC 27601. ' ! 


The Owner and Design-Builder hereby amend the Agreement as follows. 
TABLE OF ARTICLES 
A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 


A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 

A.5 COST OF THE WORK 

ARTICLE A.1 CONTRACT SUM 

§ A,1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for the 
Design-Builder’s performance of the Contract after the execution of this Amendment. 


ELECTRONIC COPYING of any 
portion of this AIA* Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 


AIA Document A141“ - 2014 Exhibit A, Copyright c 2004 and 2014 by The American Institute of Architects. All rights reserved, warning; This 
AIA Document is protected by U.S, Copyright Law and International Treaties, Unauthorized reproduction or distribution of this AIA"' 
Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible 
under the law. This draft was produced by AIA software at 14:22;46 on 12/02/2014 under Order No.0551642066_1 which expires on 06/22/2015, 
and is not for resale. 

User Motess {1381527406} 

PAPR-000183 

















The Contract Sum shall be one of the following and shall not include compensation the Owner paid the Design- 
Builder for Work performed prior to execution of this Amendment; 

(Check the appropriate box.) 

[ « X >>: ] Stipulated Sum, in accordance with Section A. 1,2 below 


§ A.1.2 Stipulated Sum j j 

§ A,1.2.1 The Stipulated Sum shall be « forty-five million nine hundred thirty thousand two hundred twenty-seven 
dollars ($ <<45 5 930j227;00 ) 5 subject to authorized adjustments as provided in the Design-Build Documents. 


§ A.1.5 Payments j 

§ A.1.5.1 Progress Payments \ 

§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. | J f 1 

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on thp last day 
of the month. j ! j j 

§ A.1.5. 1.3 Provided that an Application for Payment is received not later than the <0$ day ofthe month, the Owner . .., J 

shall make payment of the certified amount to the Design-Builder not later than the «..:,>> day of the month. If an 
Application for Payment is received by the Owner after the application date fixed above, payment shall be made by j 

the Owner not later than ( «-->>) days after the Owner receives the Application for Payment. , ^ ..J 

(Federal, state or local laws may require payment within a certain period of time.) 

§ A.1.5.1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. The schedule 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owndr may 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the Design- j 

Builder’s Applications for Payment. 5] 

§ A.1.5.1,6 In taking action on die Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness ofthe information furnished by the Design-Builder and shall not be deemed to have , 
made a detailed examination, audit or arithmetic verification ofthe documentation submitted in accordance with 
Sections A. 1.5.1.4 or A. 1.5.1,5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts " 
previously paid. Such examinations, audits and verifications, if required by the Owner, will be performed by the 
Owner’s auditors acting in the sole interest ofthe Owner. \ \ ... j ..... 

; i 

§ A.1.5.1 J Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to' 
suppliers for materials or equipment which have not been delivered and stored at the site, 

§ A.15,2 Progress Payments—Stipulated Sum 

§ A.1.5,2,1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the \ 

percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. | i \ 

l } ) i 

§ A.1.5.2,2 Subject to other provisions ofthe Design-Build Documents, the amount of each progress payment shall be j | 
computed as follows; }‘ I (5 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by ! 

multiplying the percentage completion of each portion of the Work by the sliiare of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of kthrediand one&aift# 
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percent ( «3.5 >> %) on the Work. Pending final determination of cost to the Owner of Chan ges in the 
Work, amounts not in dispute shall be included as provided in Section 6,3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of t<^eje;and; ; QiierhaIf^ percent (<<3_.5>> %); r I 

.3 Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. j | 

§ A.1.5.2.3 The progress payment amount determined in accordance with Section AT.5.2.2 shall be further modified 
under the following circumstances; } j 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 
(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
Completion of Work.) I 1 j 

.2 Add, if final completion of the Work is thereafter materially delayed through nojfault of thp Design- 
Builder, any additional amounts payable in accordance with Section 9.10.3 qfthe Agreement, j 

1 .1 S 

I ; ; \ | 

§ A.1.5.5 Final Payment \ 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by ..the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 

ARTICLE A.2 CONTRACT TIME \ - i ( 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized ] 
adjustments, for Substantial Completion of the Work. : 

§ A.2.2 The Design-Builder shall achieve Substantial Completion ofthe Work as follows: 

(Insert number of calendar days . Alternatively, a calendar date may> be used when coordinated with the date of 
commencement. If appropriate, insert requirements for earlier Substantial Completion of certain portions ofthe 
Work.) 

« _calendar days from the issuance of a Notice to Proceed. » 

, subject to adjustments ofthe Contract Time as provided in the Design-Build Documents, j j fy 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for 
bonus payments for early completion of the Work.) J J ............. ....... J 

^Liquidated damages per A1.41-2014. » 

ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91. : / / 


§ A.3.1.5 Allowances and Contingencies: \ \ 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) j 

.1 Allowances 
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As stated in the Design Requirements (as amended by addenda to the RFP) and the Design-Builder’s 
proposal to the Owner pursuant to Owner’s Solicitation Mo. 1415-91. » 

.2 Contingencies 

| jj 

§ A.3 A .6 Design-Builder’s assumptions and clarifications: ] 


§ A.3.1.7 Deviations from the Owner’s Criteria as adjusted by a Modification: 

§ A.3.1.8 To the extent the Design-Builder shall be required to submit any additional Submittals to the Owner for 
review, indicate any such submissions below: I 

ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS M ] \ 

§ A.4.1 The Design-Builder’s key personnel are identified below: 

(Identify n am e, titl e and contact inform at ion.) L . . . 

.1 Superintendent 

.2 Project Manager ; l 

« )> .... ] 

.3 Others 


§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 
(List name, discipline, address and other information.) 

ARTICLE A.5 COST OF THE WORK M 


§A.5.4 Other Agreements 
§ A.5.4.1 [number not used] 

§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 


§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the 

Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written | 

request. f f j 

§ A.5.5 Accounting Records j \ [ f 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise j 

such controls as may be necessary for proper financial management under the Contract and to substantiate all costs i 

incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
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auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts, Contractors 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
bylaw. 

§ A.5.6 Relationship of the Parties ,j 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 

with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to | 

furnish efficient construction administration, management services and supervision; to furnish at all times an 

adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 

consistent with the Owner’s interests. \ 

•j ; 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) \ I j 

. . .. ...!,v, 

<< John Gardner; Chief Finhnciai Offic er »« » _ Robert Ferris, A uthorized Member« »« » 

(Printed name and title) (Printed name and title) } 





! 

i } 



Si 4 

? } 
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Sheri L Waimscott 


From: 

Keith R. Powell 

Sent: 

Tuesday, November 10, 2015 12:09 PM 

To: 

Robbie Ferris; Ara Heinz <AHeinz@horrycountyschools.net> 
(AHeinz@horrycountyschools.net); John Gardner; Mark Wolfe 

Cc: 

Mike Wawrzyniak; Danielle Davis 

Subject: 

RE: Horry School Projects 

Attachments: 

672954 141 - Checked Draft - (l).pdf; 672954 141.docx 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Clean & redline of the A141 main body. Again, please use the clean Word document to make your respective edits and 
return to me. An updated draft will then follow. 


This is only CFMS, but I figure one set is easier to keep current than 5. We will copy final agreed language over to each 
project for its own set. 


Exhibit B coming soon. 


Keith R. Powelf 
Childs & Hailigan, P.A. 
Columbia, South Carolina 
www.childs~halligan.com 
(S03) 2S4-4035 


NOTICE; This e-mail may contain information that is persona! and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Keith R. Powell 

Sent: Tuesday, November 10, 2015 12:04 PM 

To: 'Robbie Ferris'; Ara Heinz <AHeinz@horrycountyschools.net> (AHeinz@horrycountyschools.net); John Gardner; Mark 
Wolfe 

Cc: Mike Wawrzyniak; Danielle Davis 
Subject: RE: Horry School Projects 

Attached is Exhibit A for your help in completion, review & comments. Anybody who has info for the blanks fill it in and 
send back, then I'll circulate an updated draft. KRP 


Keith R. Powell 
Childs & Hailigan, PA 
Columbia, South Carolina 
www.childs-halllgan.com 
(803) 254-4035 


NOTICE; This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying materia), if you receive this message in error, please 
notify us by telephone as listed above immediately. 
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From: Robbie Ferris [mailto:RFerris@sfla.biz] 

Sent: Monday, November 09, 2015 11:14 AM 

To: Keith R. Powell; Ara Heinz <AHeinz@horrycountyschools.net> (AHeinz@horrycountyschools.net) 

Cc: Mike Wawrzyniak; Danielle Davis 
Subject: Horry School Projects 

Keith & Ara, 

I wanted to touch base with the two of you regarding the submission requirements on the Notice of Intent to 
Award. Below is my understanding of where we stand with each of the items; 

A. AIA Document A141 - 2014 (2 originals) [Keith is preparing this and will share with FFEP when ready for 
signatures] 

B. AIA Document A141 - 2014 Exhibit A (2 originals) [Keith is preparing this and will share with FFEP when ready 
for signature] 

C. AIA Document A141 - 2014 Exhibit B (2 originals) [Firstfloor Energy Positive (FFEP) is working the bonds now; 
regarding insurance, per Keith, since we are using project insurance we can obtain this immediately after 
receiving a signed contract] 

D. AIA Document A312-2010 (2 originals) [FFEP is working] 

E. Detailed Schedule of Values (CSI Breakdown) ) [FFEP is working] 

F. Detailed Project] Schedule [FFEP is working] 

G. Copy of the Contractor's Business License in the jurisdiction where the work is being performed [Per Keith, 
FFEP can obtain these immediately after receiving a signed contract; FFEP will have the applications completed 
and ready to submit] 

We've not been contacted about a pre-construction conference so we are working to provide the information to you 
within 10 days of the Notice of Intent to Award and we interpret that to be November 17 th . 

Keith, Mike Wawrzyniak from my office will be calling you to discuss the above, 

Robbie 


From: Robbie Ferris 

Sent: Saturday, November 07, 2015 3:52 PM 
To: Mike Wawrzyniak; Danielle Davis 
Subject: FW: 1415-91 Notices of Intent to Award 

Mike and Danielle, Please coordinate with sam asap 


From: Sam Isham [mailto:sisham@metconus.com1 

Sent: Friday, November 06, 2015 9:36 AM 

To: Ryan Parker; Mike Mitchell; Randy Langston; Robbie Ferris 

Subject: FW: 1415-91 Notices of Intent to Award 

Guys, 

We need to get the below items in motion, they are due next week, please advise who is going to tackle what? 


Respectfully, 

Sam 
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Sam Isham 32°, LEED AP | Executive Vice President 

Metcon, Inc. | 763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 

office 910.521.8013 I mobile 910.374.5620 I email: sisham@metconus.com 


website linkedin 


mobile 910.374.5620 
twitter instagram 



IMPORTANT: This e-mail message is intended solely for the individual or individuals to whom it is addressed. It may contain 
confidential information. If the reader of this message is not the intended recipient, you are requested not to read, copy or 
distribute it or any of the information it contains. Please delete it immediately and notify us by return e-mail or by telephone 
(910) 521-8013. 


From: Danielle Davis f mailto:ddavis@sfla.bizl 
Sent: Wednesday, November 04, 2015 8:26 AM 

To: Robbie Ferris < RFerris(3sfla,biz >; Aaron Thomas < athomas(5>metconus.com >: Sam Isham < sisham(5>metconus.com >; 
Mike Wawrzyniak < mwawrzyniak@sfla.biz > 

Subject: RE: 1415-91 Notices of Intent to Award 


This letter mentions a pre-construction conference. Do we know that yet? 

Also, for each project, we need to provide: 

A. AIA Document A141-2014 (2 originals) 

B. AIA Document A141-2014 Exhibit A (2 originals) 

C. AIA Document A141 - 2014 Exhibit B (2 originals) 

D. AIA Document A312-2010 (2 originals) 

E. Detailed Schedule of Values (CSI Breakdown) 

F. Detailed Project Schedule 

G. Copy of the Contractor's Business License in the jurisdiction where the work is being performed. 

These documents need to be provided in 10 days, which would mean by Friday, November 13. Doesn't say whether we 
need to mail, e-mail or deliver in person. 


From: Robbie Ferris 

Sent: Tuesday, November 03, 2015 8:01 PM 

To: Aaron Thomas; Sam Isham; Mike Wawrzyniak; Danielle Davis 

Subject: Fwd: 1415-91 Notices of Intent to Award 

Guys I will be in a meeting first thing in the morning but we need to review this and act upon it as soon as possible. I 
don't know if her numbers are correct we probably need to confirm that the soonest possible 

Sent from my iPhone 

Begin forwarded message: 

From: Ara Heinz < AHeinz(a>horrvcountyschools.net > 

Date: November 3, 2015 at 5:14:12 PM EST 

To: Robbie Ferris < RFerris(5>sfla.biz >, " rferris(5)firstfloor.biz ” < rferris(5)firstfloor.biz > 

Cc: Danielle Davis < ddavis(S>sfia,biz > 

Subject: 1415-91 Notices of Intent to Award 
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Mr. Ferris, 


Please find attached the Notices of Intent to Award from Horry County Schools for the Design-Build 
Delivery of New School Facilities projects (# 1415-91). Barring any protests or issues with providing the 
information listed in the NOI, the official contract could be executed and go into effect on November 19, 
2015. (The NOFs have also been uploaded to our website at http://apps.hcs.kl2.sc.us/apps/protrac/ .) 

I am sure that either our attorneys or someone from the District will be in contact with you soon to 
discuss the next steps, but if you have any questions or concerns about documents, communications, 
procedures, etc,, please do not hesitate to contact me. 

Thank you for participating in this solicitation! We look forward to working with you and your team on 
this project! 

Regards, 

A rev 


Ara Heinz | Procurement Services] ®P; 843/488-6930 
Horry County Schools | 335 Four Mile Rd, | Conway, SC 29526 
Website: Procurementhorrvcountyschools.net 
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AGREEMENT made as of the 19th day of November in the year twothou sand fiftee n 

mM: 

(In words, indicate day, month and year.) 


BETWEEN the Owner: 

(Name, legal status, address and other information) 

I lorry County Schools. South Carolina, a political subdivision of the State of South 

Carolina, YE■ 7;T" : It vt t.t 

33$ Four Mile Rd 1 PQ Box 260005 

Conway, SC 29528 

District Office Phone 843,488.6700 


and the Design-Builder: 

(Name, legal status, address and other information) 

EIRSTFLOQR ENERGY POSITIVES LEG, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

for the following Project: 

(Name, location and detailed description) 

New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91) 


This document has important 
legal consequences. 

Consultation with an attorney 
is encouraged with respect to 
its completion^ modification.. 

Consultation with an attorney is--- 
also encouraged with respect to .... , 
professional licensing 
requirements in the jurisdiction 
where the Project is ; located. 


The Owner and Design-Builder agree as follows. 


ELECTRONIC COPYING of any 
portion of this AIA® Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document, 
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1 GENERAL PROVISIONS 

2 COMPENSATION AND PROGRESS PAYMENTS 

3 GEN ERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 

4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT ] j 

! ] 

5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT . 

I I 

6 CHANGES IN THE WORK j j 

7 OWNER’S RESPONSIBILITIES 

8 TIME j j I.i 

I | ! \ 

9 PAYMENT APPUCATIONS AND PROJECT COMPLETION j j f 

• -j =: | 

10 PROTECTION OF PERSONS AND PROPERTY i | j ] 

/ ' .'' 

11 UNCOVERING AMD CORRECTIOM OF WORK 

12 COPYRIGHTS AND LICENSES 

13 TERMINATION OR SUSPENSION 

14 CLAIMS AND DISPUTE RESOLUTION J 

\ j; 

15 MISCELLANEOUS PROVISIONS j 

16 SCOPE OF THE AGREEMENT 
TABLE OF EXHIBITS 

A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS l f \ V ; 

i \ l { 

G -SUSTABUILDING INTORMATION MODELING AND DIGITAL; DATA 


ARTICLE 1 GENERAL PROVISIONS 
§ 1,1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1,1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable u or "unknown at time of execution." If the Chvner intends to provide a set of design docyments, and the , \ 

requested information is contained in the design documents, identify the design documents and insert "see Owner's 
design documents" where appropriate.) / 

§ 1.1.1 The Owner’s program for the Project: | 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the \ 
program will be developed\) 

PefTCtesi^^ pulpli shed for Solicitation No. 1415 -91. 
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§ 1.1.2 The Owner's design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit , the documentation that contains the Owner's design requirements, 
including any performance specifications for the Project,) 

| li fer fl-DesieiidRjequii^ents ll Ai^ N o. 1415-91, 

? ; ; 

§ 1.1.3 The Project’s physical characteristics: \ 

(Identify or describe, if appropriate, size , location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability of public and private utilities 
and seme es; legal description of the site; etc.) . 

\Ter • -Design I&quirem^ fbr Solicitation : N6;- ^ l415-91 . 


§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner’s Sustainable Objective for the Project such as Sustainability Certification; benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement.ofenergy {efficiency. 
If the Owner identifies a Sustainable Objective, incorporate AIA Document AI4I™-2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner’s Sustainable 
Objective.) ; j 


Per "Design Requirements M published for -Solicitation No. 1415-91 




§ 1,1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 
(Provide total for Owner’s budget, and. if known, a line item breakdown of costs.) 


SJPef ’©esiffi P^quiremehts'tfjublished^^feSolicitation No. 1415-91 as amended through the Board of Education’s 


action November 2, 2015. 
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§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: 

(List na m e , legal status , addr e s s - and oth e r -- i - n - fei i rnat - i -erhj 
. 1 Architect 

SFL-rA Architects. P.A. 333 Fayetteville Street. Suite 225. Raleigh. NC 27601: i 
.2 Consultants 

Per Desi gn-Buil der ’ s Proposal to O wn er pur su ant to Soli ci tat ion No. 1415 -91. .- 

i i 
: '■! 

.3 Contractors 

. . _.. I 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No, 1415-91, 

v \ 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: ■; 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic presemdtiori 
requirements,) j 

Per ^Design Requirements ,> published for Solicitation No. 1415-91 (Summary of Services Required, Article s). 

§ 1.1 JO The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6, ! I } 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or I. 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use AIA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1: 

(L is t nam e , addre ss- a nd o t her in fo rma ti on .) / | _ 

Mark Wolfe. Executive Director of Facilities (or designee) 

Horry County Schools 

Facilities Department 1160 B Highway 50 • 

Conway; SC-29526 A' \ 

mwolfe002@honwcounWschools.net 

843.488 6965 ' 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information,) 



§ 1.2.3 The Owner will retain the following consultants and separate contractors: \ j j 

(List discipline, scope of work, and, if known, identify by name and address.) I j 

yTjBDl - f 
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§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 
(List name , address and other information,) 


Robbie Terris. S.C, AR.6106 
■ FIRST-FLOOR ENERGY POSITIVE LLC, 
919-573-6350 


3 3 3 Fayettevi 11 e St.; Suite 225, Ral ei gh, NG 27601 




’■ :■ V |'V ..v'. 


§ 1,2,5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party, \ f 


§ L3 Binding Dispute Resolution . 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: 1 



§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement”); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the \ j 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change j 
Directive. 5 l 


§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification, The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons or entities other than the 
Owner and the Design-Builder. 


§ 1.4.3 The Work. The term "Work” means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 


includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work 


may constitute the whole or a part of the Project. 


§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by 
separate contractors. 



§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 

Contractor^), Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 1 

materials. | 1 

! § 
■ l i \ 

§ 1,4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop.drawings, product data, J 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 
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§ 1.4.7 Owner. The Owner is the person or entity identified as such in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term "Owner” means the Owner or the Owner’s 
authorized representative. The Owner may have employees that are design professionals or otherwise skilled in 
construction or construction management, and such employees may, from time to time, perform various tasks or 


duties for or on behalf of the Owner under this Agreement. However, it is specifically understood that the Owner 


including these agents and employees) has no obligation or duty to apply specialty or professional knowledge and 


skill, and shall not be held to have undertaken to provide or perform any aspect of the Owner’s performance of this 


Agreement as a design professional or specially skilled and knowledgeable construction industry member or 


construction manager, and this principle applies regardless of the Owner’s position titles or j office division titles as 


may be applicable to such employees. } 


§ 1.4,8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder” means the 
Design-Builder or the Design-Builder’s authorized representative. 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Qesign-Builderjfor all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number, (To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide:the required \ 
professional services. I j j j 

| i | ;| 

§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction, The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 

§ 1.4.11 Contractor, A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents^ as if 
singular in number and means a Contractor or an authorized representative of the Contractor. \ 

\ | j 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business j 
proprietary information that is clearly marked as "confidential.” 

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day unless otherwise 
specifically defined. | \ \ 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A.l of the D;esign-Build Amendment 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS ' j . .j 1... 
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§ 2.1.4 Payments to the Desigsi-B wilder Prior To Execution of Design-Build Amendment 

§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 1 

Forty-five ( 45. ) days after the invoice date shall bear interest at the rate entered below, or in the absence thereof at J 

the legal rate prevailing from time to time at the principal place of business of the Design-Builder, 

(Insert rate of monthly or annual interest agreed upon.) ^ j 

—% l 5 ! 

N/A J | 

§-44 4 .2 Re cor ds of R e imbursab leB x p e ns es a m i ser- vie es-p-erforrm^d-e n - t he bas i s of hourly rate s shal l be availahl e4e 

ftre-Owner-ul mutuall y co nv e n ien t times for a pe riod of-t w e-^ea rs fol4 - h ^ D e sign-Build 

Amendment or termination of this Agre e m e nt^ which e ver -e cours first ? \ 


§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 
For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment 

£ 'i \ 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§ 3.1 General | j j ( 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. f | I i 

L ’ ' 

Building Permit and Other Permits and Fees: No general building permit is required in accordance with $ 
6-9-110 of the. South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical 
electrical plumbing and other such permits which may be required for purposes of inspection at no additional 
cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
- Documents, the District shall secure and pay for necessary approvals, easements, assessmehts, utility impact 
fees, permits, and such charges required for the successful completion of the work. / / 

I } 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project. j 
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§ 3,1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform, any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules arid regulations, or lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable l|ws, statutes, 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

i ; r'"'";: 

i i | ) 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts and omissions of the Design-Builder’s j 
employees. Architect, Consultants, Contractors, and their agents and employees, and other persons or entities: 
performing portions of the Work. I | j 

i I \ \ 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to.. •; 

review matters such as procedures, progress, coordination, and scheduling of the Work, f.... ..1 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. f | 

&*■'' \ i 

§ 3,1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain j 
necessary approvals of governmental authorities having jurisdiction over the Project. 

The Office of School Facilities (OSFj shall determine the enforcement and interpretation of all the applicable 
codes and referenced standards on state buildings, including the District’s school facilities. 


§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the ydrk.'On a monthly 
basis; nr othftFwi s ft - ns agre e d toby t h-e- Ow n e^and Design Bu iMefr -As stated in the Design Requirements, t he' 
Design-Builder shall submit written progress r^ertfr4e4he-QwtW H-eports, photographs of Work in progress, and 
other data to the Owner electronically, or through the Owner’s option, project management software,, showing 
estimated percentages of completion and other information identified below: it j ! 

.1 Work completed for the period; j 1 ....I . 

.2 Project schedule status; j 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

A Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 

.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; ' 

.8 Status report of Work rejected by the Owner; / / 

.9 Status of Claims previously submitted in accordance with Article 14; f 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’sjcompensation and 
Reimbursable Expenses, if any; J 

.11 Current Project cash-flow and forecast reports; and | j 

. 12 Additional information as Own er 

through its project management software data requirements. 
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§ 3.1.8,2 In addition, where the Contract Sum is th e Cost of the Work - vw fo-e r without a Guaranteed Maximum ' Price, 
t-he-D esigrr Build e r - shall i n elude the follo wi ng - additional information in it s- progr e ss reports: 

A - De s ign Build e r' s work force - r e per - t; 

t 2-E quipm e nt 

-G ost summary, comparing actual costs to updat e d - ee sC estimates, 

| I 

§ 3.1.9 Design-Builder’s Schedules jj 

§ 3,1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design ind construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as ! 

required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the 1 

Design-Build Documents, shall provide for expeditious and practicable execution ofthe Work,jand shall include 
allowances for periods of time required for the Owner’s review and for approval of submission^ by authorities 
having jurisdiction over the Project \ 

§ 3.1,9.2 The Design-Builder shall perform the Work in general accordance with the most r ; ecent schedules 
submitted to the Owner. ; j | 

§ 3.L10 Certifications. Upon the Own e r’sw ritten -re q uest th edResjgft- B uil de r s hall obtain : from Design-Builder 
shall include in each Application for Payment a certification from each of t he Architect, Consultants, and I 
Contractors, and furnish to the Owner, these certifications with respect to the documents and services provided by 

the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the. 

documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, except..... J 

to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (b) that ^ j 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representations and statements J 

contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not be required to 
execute certificates or consents that would require know!edge, services or responsibilities beyond the scope of then 
services.. . , | \ 

j ? I 

§ 3.1.11 Design-Builder’s Submittals i j 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall L. 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9.1, j 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of ;; 

the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any - \ 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 1 

§ 3.LI 1.2 By providing Submittals the Design-Builder represents to the Owner that it has (i) reviewed and V 
approved them, (2) determined and verified materials, field measurements and field construction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the 
requirements of the Work and ofthe Design-Build Documents. ! f } 

§ 3; 1,11.3 The Design-Builder shall perform no portion ofthe Work for which the Design-Build Documents require 
Submittals until the Owner or its designee h as approved the respective Submittal. 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
writing of a deviation from the Design-Build Documents at the time ofthe Submittal and a Modification is executed \ \ 

authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or \ 1 

omissions in Submittals by the Owner’s approval ofthe Submittals. j ) j 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all j 

drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 

and seal ofthe licensed design professional preparing them. Submittals related to the Work designed or certified by. 

the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written 
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approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder's warranty excludes remedy for damage or defect caused by abuse, 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper j 

operation, or normal wear and tear and normal usage. If required by the Owner, the Design ^Builder shall furnish -—• ; 

satisfactory evidence as to the kind and quality of materials and equipment f 

§3.1.13 Royalties, Patents and Copyrights ; \ 

§ 3.1.13,1 The Design : Builder shall pay all royalties and license fees. 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights apd patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account ihereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 

However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 

such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner.... J 

of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt 

written notice to the Design-Builder. ^ i 

§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party of person 
described in this Section 3,1.14. 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts-or,other 
employee benefit acts. / 

§ 3.1.15 Contingent Assignment of Agreements l . j / 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursdantjto 

Sections 13.1 A or 13.2.2, and only for those agreements that the Owner accepts by written j 

notification to the Design-Builder and the Architect, Consultants, and Contractors whose agreements.- ^ 

are accepted for assignment; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Contract. ..A"' 

When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. I 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, tfie compensation under 

the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. j 

§ 3.1.15.3 Upon such, assignment to the Owner under this Section 3.1,15, theOwner may further assign the 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement to a successor 
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design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor 
design-builder’s or other entity’s obligations under the agreement. 


§ 3.L16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. \ t 

[Numbers §4:2 & §4,3 intentionally not used] \ i 
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t§ .Out - fi n e sp ecificat i o ns - or - su f S e ient drawing - net e s -des e^ i bif ^^eeftstF^o tion mat e rials. - 

The-Pr e lim inar y D e sign - may in cl ude some combination of physical study models , per s pec ti ve s ketch e s, ordi - g - its d 
med efegr 

§—4^ ,2 Th e Owner shal - 1 r e v4 ew4ho Prelim inary Des i gn and, if acceptab l e, p r o vid e the - D es4 gn - Builder with - wr - i - t te n - 
c onsent - 40-p re ceed - to development-of-t he Design Buil d e r’s P roposal.• The P re lim i n a ry Des ign s h al l no L modify the 
Ow ner’S"Gri teri : a Hffl 4e s s- t -he- Ov\Tier an4 -^es ig n- ^uilder execute a Modificatiorb j 


§~4405e$i§f^4^^ J 

§ 4.4 Design-Builder’s Construction Proposal j §.. 

§ 4.4.1 Upo n -the- - Own e r’s issuanc - e^f -a- wfit te n-con s ent - t - e --pfee eed under-S eeb on 4.3.2, the Design Builder shah 
p^epere and sn hmit-4b e- D e si gn Bu b ri er-’ s -Pr op e sal to the - Qwn e r. The De s i gn Builder’s - TheDesign-Builder’s 
Construction Proposal shall include the following: j 


.1 

A list of the Prelima ary •DeslgH-docum ents and other information, including the Design-Builder’s 
clarifications, assumptions and deviations from the Owner’s Criteria;-the Owner’s original Design 
Requirements and the Design-Builder’s original Proposal Development Documents as proposed in 


the Owner’s procurement leading to this Agreement upon which the Design-Builder’s Proposal is 

.2 

based; \ ] l } 

The proposed Contract Sum, including the compensation method and, i-fbased upon the Cost of the 


> VV , Ofl€"jpTtiS‘"&"rcc^ . a Wi iTt^ll SlutcnTCnt OT OStliTlult?U COat'UiguiiiaSuu uy U uuc 

.3 

contingencies, uesi-gn rsuiloer s r t ee~atiQ otn-eri terns*'Unit votriprise me outmuu cum, mcitiuu, 

The proposed date the Design-Builder shall achieve Substantial CompletfemCompletion (or phased 
beneficial occupancy, if applicable and acceptable to the Owner); 

.4 

.5 

.6 

An enumeration of any qualifications and exclusions, if applicable; 

A list of the Design-Builder’s key personnel, Contractors and suppliers; and 

The date on which the Design-Builder’s Construction Proposal expires. 


§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the | 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. ... J 1 

' • , ’ ; J 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 5.1 Construction Documents | \ 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction r 
Documents. The Construction Documents shall establish the quality levels of materials and; systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. j j 

1. I ’. 1 j 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s infotfnatipn. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall - 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 
Work in accordance with the Design-Build Documents. 

§ 5.L2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. / 

§ 5.2 Construction • \ 

§ 5.2.1 Commencement Except as permitted in Section 5.2.2, construction shall not commence prior to execution 
of the Design-Build Aunendment, ) 
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§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. 

The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 

I 3 

§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 1 

that such portions are in proper condition to receive subsequent Work. - - - -. ,J 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite ohe (1) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work. A copy of submittals accepted by the District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical and 
all systems, such as lire and security systems, incorporated into the work. The Contractor shall : furnish an 
electronic and paper copy of record drawings of 11 as-built 11 detail to the Architect at final completion of all 
work, excluding punch list items as required by the Contract Documents. \ \ | \ 

j ... . ■■■■■.j 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. ! " :■ 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contradt 
Documents, including any changes, at all times and in all respects. The program shall include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendent!s). k f 

1, Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide . ? 

by all applicable laws pertaining to employment including, by way of illustration and not limitation, the J 

following: '1 

A. Title VII of the Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. / , \ 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. / / \ \/ ...W 

D. Equal Pay Act of 1963, as may be amended. f i \ 

E. Fair Labor Standards Act as may be amended. |' , | \ 

F. South Carolina Wages Act Code 37-10-10 et seq., as may be amended. \ : i j 

G. South Carolina Worker’s Compensation Act Code 42-1-10 et seq„ as may ;be amended. \ 

I .L.I i ... 

i .■' " ' ■ 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 
Employer," The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment notices setting forth the provisions of. this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than / / | I 

$10,000. j \ 

i ? J :■ 

Employment Taxes and Benefits: The District shall not withhold from the contract payments any Federal or 
State income taxes, or any employment-related taxes normally withheld on the District’ s employees. Further, the - 
District shall not provide any employment related insurances or other benefits such as worker’s compensation for 
the benefit of any Contractor, subcontractor or supplier employees. 
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Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager identified lin the Sc ope of Work 


(Exhibit A) or the duties and status of the Project Manager during the course of the project Without approval of the 

District, ] { 

) i 

Project Key Staff — Worksite Superintendent^): The Contractor shall employ at least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional id art-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendent(s), No less than one (1} Worksite Superintendent Shall be in attendance 
at the worksite at all times during performance of any work by the Contractor's own forces tor subcontractors and 
during delivery of any materials.'The Worksite Superintendent shall not perform the work of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall hot \ change any Worksite 
Superintendent identified in the Scope of Work (Exhibit A) or the duties or status of same during the course of the 
project without approval of the District. The Worksite Superintendents) shall enforce sstrict discipline and 
good order among the Contractor’s representatives, agents, employees, subcontractors and supplier si 

I | I 

Worksite Communications: The Project Manager and Worksite Superintendent(s) are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 


§ 5.3 Labor and Materials ‘ 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for j 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 


§ 5.33 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and other persons carrying out the Work, The Design-Builder shall not permit employmentof unfit persons or 
persons not properly skilled in tasks assigned to them. j ) 

l \ if 

§ 5.4 Taxes j | | j 

The Design-Builder shall pay sales,, consumer, use and similar taxes, for the Work provided byjthe Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yetjeffective or merely 
scheduled to go into effect. - .. ■.... 


§ 5.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
building p ermit- a s- well as any oth e r permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 

§ jj 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws- statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance :pf the Work. 

§ 5,5.3 Concealed or Unknown Conditions, If the Design-Builder encounters conditions dt the site that are f 

(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in the . J 

Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
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ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the terms ofthe Contract is justified, the Owner shall promptly notify the Desigrf Builder in writing, 
stating the reasons. If the Design-Builder disputes the Owner’s determination or recommendation, the 
Design-Builder may proceed as provided in Article 14. \ 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Docum^nts,Uhe Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations, The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for ] 
adjustments in the Contract Sum and Contract Time arising from the existence of such remainsfer features may be 
made as provided in Article 14. i \ ) j 

i j % % 


§5.6 Allowances j j 1 | 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Do&u m e nt sr 

Documents fas referenced in Appendix B). Items covered by allowances shall be supplied for such amounts, and by.. 

such persons or entities as the Owner may direct, but the Design-Builder shall not be required to employ persons or 
entities to whom the Design-Builder has reasonable objection. 


§ 5.6.2 Unless otherwise provided in the Design-Build Documents, j 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; , j . \ 1 

,2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs," overhead,; 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5,6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2.2. 


§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 

requiring Owner selection. j j | 

\ I j ; 

§ 5.7 Key Personnel, Contractors and Suppliers j I . j 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. 


§ 5.7.2 If the Design-Builder etoges -desires to change any of the personnel, Contractors or suppliers identified in 
the Design-Build Amendment, including but not limited to any contractor or design profession^ Identified by t he 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new p ersonnel, design professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure ofthe Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

j I ._.( 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder,, as soon as practicable after execution ofthe Design-Build Amendment, shall furnish in writing to 
the Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
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special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection, 

§ 5.7.3 J If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. If the reje cted person - or 


wmmmm. 
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§ 5.8 Documents and Submittals at the Site . j ; 

The-In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall 


maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
Documents, in good order and marked currently to indicate field changes and selections made during construction, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owner in accoriianbe with 
Section 9.10.2 as a record of the Work as constructed. 2 \ \ 

|. | I f 

§ 5,9 Use of Site j I \ \ 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 

codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, .and .shallnot... 

unreasonably encumber the site with materials or equipment. 



§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Owner and of such separate contractor; such consent shall j 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate \ 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. j ... \ J 


§ 5.11 Cleaning Up 

§ 5.1 LI The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. 

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents/the Owner may do so 
and Owner shall be entitled to reimbursement from the Design-Builder. ( j 7' 

§ 5.12 Access to Work . | i N 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the site. 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 
§ 5.13,1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, 
including those, terms and conditions related to insurance and waiver of subrogation. The Ojvvnet shall notify the 
Design-Builder promptly after execution of any separate contract. If the Design-Builder clajmsfhat delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall rpake a Claim as provided 
in Article 1.4. J?- j 
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§ 5,13.1,2 When separate contracts are awarded for different portions of the Project or other construction or 
operations on the site, the term ’’Design-Builder” in the Design-Build Documents in each case shall mean the 
individual or entity that executes each separate agreement with the Owner, 


§ 5,13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The 
Design-Builder shall make any revisions to the construction schedule deemed necessary aftbr a joint review and 
mutual agreement The construction schedules shall then constitute the schedules to be used by]the Design-Builder, 
separate contractors and the Owner until subsequently revised. \ 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Qwn6r shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

§ 5.14 Mutual Responsibility \ . 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents.; 

1 \ § t 

I < I i 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or ajsep^rate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written repoft to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of 
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 

"'I j 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contract orfs) for costs thy Own er in ours that jaf ej 
payabl e to a separate -e en t r - aet - or- and other contractors), respectively, incur because of the Desigii-Buiider’s delays; 
improperly timed activities e^dc ibc t ivc c o n stru ction. The Owner shall b e re sp onsibk- to the D e s ign B uilde r fetn -ests 
t he Design - B uilder incurs because^of-a-sep arate contract o r’s delays, improp erly timed activitie s , damag e to th e T 
• Wer k -or defective construction. 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting.and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 
Section 5.10. j I j 

M 'if 

§ 5.15 Owner’s Right to Clean Up i j ? \ 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may clean up and will allocate the cost among those responsible. 


{ 

-rt 





i 

4 


ARTICLE 6 CHANGES IN THE WORK 

§ 6.1 General ^ ._...., 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 kid elsewhere in \ \ 

the Design-Build Documents, j f \ I 

j | M 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may I j 
issue a Change Directive without agreement by the Design-Builder. ! | _ | 

I | 

§ 6,1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and - J 

the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. 
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§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

. 1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. I \ 


§‘ 6,3 Change Directives j \ 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to •* 

agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder's compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder's compensation, and Contract Time being adjusted accordingly, 

) S r 

| I It 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 

i I l l 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 

one of the following methods: \ ....""j 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 
permit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; , - " j 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
per centage fee; or 

A As provided in Section 6.3.7, ...-A | 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities . 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, 
the applicable unit prices shall be equitably adjusted. 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work :: 

involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, 
provided in foe Change Directive for determining foe proposed adjustment in the Contract Sum or, if prior to 
execution of the Design-Build Amendment, the adjustment in the Design-Builder's compensation; or Contract Time. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates foe Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, foe adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. J .. » . ... 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract-. - 1 

Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present,.■■■in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. UplesS otherwise provided 
in foe Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited, to tjie following: 

.1 Additional costs of professional services; [ \ 

.2 Costs of labor, including social security, unemployment insurance, fringe behefits required by 
agreement or custom, and workers’compensation insurance; 

.3 Costs of materials, supplies and equipment, including cost of transportation,-whether incorporated or 

consumed; 
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.4 Renta] costs of machinery and equipment, exclusive of hand tools, whether rented from the 
Design-Builder or others; 

.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 
the Work; provided that costs of premiums, permits, and taxes that are based on marginal additions 
to an existing sum or quantity may all be reasonably estimated subject to correction at the time of 
Final Payment or other agreed time when the actual costs of the marginal additions can be determined 
or mutually agreed upon; and \ \ 

.6 Additional costs of supervision and field office personnel directly attributable toithe change. 

Allowable Overhead and Profit Charges: Additional overhead and profit attributableito the change in contract 
pricing shall not'exceed the following: j * - - - t 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 

costs or the unit pricing negotiated at the time of award. I j 

B. For work performed by a subcontractor’s own forces, a maximum often percent O0%) of the allowable direct 
costs. 

C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 

allowable by the Contractor for administration of the sub-contract. I V" 1 

- -------— i j ii j 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the tbtal contract pri ceJas may 
be amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
the Contract Agreement and payable at the time of final payment after a) lull completion of all work to be performed 

and all requirements established in the Contract A^eement and acceptance by the District bj submittal of all . j 

closeout documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District for 
every subcontractor who performed work on the project evidencing they have received final payment of undisputed 
work and retainage withheld. As a condition of the contract no more than three and one-half percent (3.5%) shall f 

be retained from the progress payments of any subcontractor by the Contractor until final completion of that portion I 

of the work. Prompt payment of retainage to all subcontractors at final completion of their acceptable work 
regardless of timing during the contract is mandatory. The Contractor shall, at final completion, ensure no ] 
amount of the Contractors retained funds is allocable to the completed and accepted work of any , f J 
subcontractor nor to materials or equipment purchased from any supplier unless such amounts are in dispute 
and the Contractor has not requested payment for such disputed amounts to date. Such,amounts in dispute 
shall be identified on the Contractor’s affidavit of payment of debts/claims submitted with final documents. t 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results f 

in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the j 

Design-Builder’s compensation, shall be actual net cost When both additions and credits covering related Work or j 

substitutions are involved in a change, the allowance for overhead and profit shall be figuredfon the basis of net 
increase, if any, with respect to that change. f 

I - \ If; , 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment.]The Owner will 
make an interim determination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution! of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the i 

right of Design-Builder to disagree and assert a Claim in accordance with Article 14. 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 

Sum or, if prior .to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 

and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 

immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all 

or any part of a-Change Directive. ' i ,| 

; | | 

ARTICLE 7 OWNER’S RESPONSIBILITIES M M 

§ 7.1 General j j j f 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. J 
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§7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to ev al u ate , -gi ve not- ie e -e f or enfor- ce - m eeh an i c ^ 
Ten- rights. Such statement of the record legal title to-th e property on w hi ch th e 

Proj e ct is 1 pen ta d, usually r ef erred to-a s-t he site r and th e-QwnerV hiterest there i n, give notices of project 
commencement and take other action to protect the integrity and exclusivity of the project payment bondfs), 

§ 7.2 Information and Services Required of the Owner j \ 

§ 7.2.1 The Owner shall furnish information or sendees required of the Owner by the Design-Build Documents with 
reasonable promptness. j \ 

j 3 . ....•. 

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. J f i j 

§ 7.2.3 The Owner shall promptly obtain eas e m e nts, zoning va - rianc e s - -easements and legal authorizations or ; 
entitlements regarding site utilization where essential to the execution of the Project I \ \ ] 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing huild i ng - land development zoning, and .1 

other permits, licenses and inspections. < 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, j 

shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall j 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating tb the safe performance bf 
the Work. ••••,. J 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with 
the Design-Build Documents, the Owner shall give prompt written notice thereofto the Design-Builder. 

§ 7.2.7 Prior to the execution ofthe Design-Build Amendment, die Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’6 . 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. There afte r, the Design Build e r ,, 
may only reque s t-such evidence if ( l) - t he^OvmerTEHfe to mak e payme nts t o the Design B uil der , as th e 
Documents r e quire; (2) a change in th e Work mat e rially changes th e Contract Sum; or (3) -t he Design Builder / 
i de n tifi e s - inw > /riting a reason able co n cern regard ing the Ow ner’s abi lity to make payment when d ue. 'f-he-Owner 

sTall-frimi s h s uc h- evidenc e as a con d i tie n-preeedent- f o co m meneernent-er -eeB t in uati on o f th e Work or th e jp efTon-of 

die Work affe ct ed by a material cha n g e. After th e-Own c r furnishes the eviden c e, the Owner shall not - mat erially var-y 
suehd mancial arrangements without prioe metied4o t he D esi gn S udden j 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder. /' . 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Buildbr, the Owner shall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for \ 

investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry ; 

out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services j 

required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing j 

values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary 
operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall 
include preparation and submission of ail appropriate reports and professional recommendations, 
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§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

§ 7.3 Submittals 

§ 7.3,1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment oij systems; or for 
determining that the Submittals are in conformance with the Design-Build.Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner 5 section will be taken 
in accordance with the.submittal schedule approved by the Owner or, in the absence of an approved submittal 
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under 
Sections 3. LI 1, 3.1.12, and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques;, sequences or 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component f 

§ 7.3.2 Upon review of the Submittals required by the Design-BuiId Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Ownrir discovers. 

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge v 

of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or. for the safety .f 

precautions and programs in connection with the Work, because these are solely the Design-Builder’s rights and 
responsibilities under the Design-Build Documents, . . i 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform fie Work in accordance with 
the requirements of the Design-Build Documents, The Owner shall not have control over or charge of, and will nof 
be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or j 

employees, or any other persons or entities performing portions of the Work for the Design ^Builder. \ 

•••. i i 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents,The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not 
such Work is fabricated, installed or completed. However, neither this authority ofthe Owner nor a decision made in j 

good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or 
employees, or other persons or entities performing portions of the Work. 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance^! th Section 9.8 and the 
date of final completion in accordance with Section 9.10. 5 \ 

§ 7.8 Owner’s Right to Stop Work \ \ I j. 

If the Design-Builder fails to correct Work which is not in accordance with the requirements ofthe Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right ofthe Owner to stop the Work shall not give 
rise to a duty on the part ofthe Owner to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extent required by Section 5,13.1.3. 

§ 7.9 Owner’s Right to Carry Out the Work / / 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents \ 
and fails within a ten-day period after receipt of written notice from the Owner to commence arid continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such ease, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference.to the Owner. For Work on the critical oath to beneficial occupancy of the 
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Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under § 3,1,9, 

ARTICLE 8 TIME 

§8.1 Progress and Completion 

§ 8,1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. i | 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result of the Design-Builder's failure to obtain insurance required under this Contract. 

■; I 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve gubstantial 
Completion within the Contract Time. 

§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 

' ] ] [; I 

The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owneri will 
incur as a result of breach of contract by failure to achieve substantial completion are: use df relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 

disruption of public service activities planned for the project; loss of rental of the project; security risks due to ,,, , .............. j, 

comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption of the teaching and ^ j 

learning process due to project activities during the academic term: moving equipment during the academic term J 

when students and full staff are present; harm to the Owner's reputation and established goodwill among the 
community, parents, students, and staff due to late delivery of the project; loss of student morale and academic ; j 
performance due to tine ongoing Work during the academic term; harm to the Owner's public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The j j 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as j 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builder to the Owner, ’f 


§ 8.2 Delays and Extensions of Time / \ ; .W ..W 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Wprk by an aetpr/ 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other!causes 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute 
resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 

by Change Order for such reasonable time as the Owner may determine. i i.1 i 

| . | 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

§-4t O This Section 8 , 2 do e s n et^eekde-reee very of dam a ges for -dekty-by-ehke^^ of 

t h e De s i gn - Bu ild D o cuments. 

§ 8,2,3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such \ \ 

request shall be documented by data substantiating the weather conditions aj were abnormal for a period of time \ ] 

which could not have been reasonably anticipated; b! had an adverse effect on the work scheduled, and alternate 
work u n affected by the weather could not have been done: and cj had an adverse effect on the construction sch edule 
such that the loss of work time will adversely impact the established completion date. The Cohtractor mus_t_make 
every effort to mitigate the potential effect of the weather on the construction schedule including, but hot limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 
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District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 

An extension of time not requested within the appropriate time period shall not be considered. The approved 
extension of time shall be incorporated in the next Change Order , 

§ 8.2.4 Anticipated Weather Delays: A total of five (5) days per calendar month fnon-cumulative) shall be 
anticipated by the Contractor as ”adverse weather. 11 and such time shall not be considered justification for an 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days are severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the five fS) days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather i 

days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction - - - -1 

schedule and only to the extent of one (1) full day of extended time for each full working day of adverse weather 
conditions which prevented a forty-hour work week within a seven (7) day calendar week, j A request for adverse 
weather extension shall not be allowed after the date established for substantial completion. | 

ARTICLE-9 PAYMENT APPLICATIONS AND PROJECT COMPLETION f .] 

§ 9.1 Contract Sum M M 

The Contract Sum is stated in the Design-Build Amendment. | l \ 

; i ; \ 

§ 9.2 Schedule of Values ! \ \ 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder; prior to 
the first Application for Payment after execution ofthe Design-Build Amendment shall submit to the Owner a 
schedule of values allocating the entire Contract Sum to the various portions ofthe Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

§ 9.3 Applications for Payment • 

§ 9,3.1 At least ten days before the date established for each progress payment, the Design-Builder shall submit to 
the Owner an itemized Application for Payment for completed portions ofthe Work. The application shall be ( [ 

notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the Owner mqy 
require, such as copies of requisitions from the Architect, Consultants, Contractors, and material suppliers, and shall 
reflect retainage if provided for in the Design-Build Documents. 1.. 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations ofthe 
Owner, but not yet included in Change Orders. 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or, 
entities providing services or work for the Design-Builder, unless such Work has been performed by others whom 
the Design-Builder intends to pay. \ \ 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs x. 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. \ 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, cqvered by an = 

Application tor Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work -for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best ofthe Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor ofthe 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons ortentities entitled to make 
a claim by reason of having provided labor, materials and equipment relating to the Work. 
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§9,4 Certificates for Payment 

The Owner shall, within seven -twenty-one days after receipt of the Design-Builder’s Application for Payment, issue 
to the Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and 
notify the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as 
provided in Section 9.5,L 

§ 9.5 Decisions to Withhold Certification [ i 

§ 9.5,1 The Owner may withhold a Certificate for Payment in whole or in part to the extent?reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the | 

Design-Builder’s Application for Payment or the quality of the Work is not in accordance with the Design-Build 
Documents, If the Owner is unable to certify payment in the amount of the Application, the 0\yner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree dn a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of j | f 

.1 defective Work, including design and construction, not remedied; j ; 

.2 third party claims filed or reasonable evidence indicating probable filing of suehclaims unless? 

security acceptable to the Owner is provided by the Design-Builder; j ? g j 

,3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 

others, for services, labor, materials or equipment; ! j 

A reasonable evidence that the Work cannot be completed for the unpaid balarice. of the. Contract. Suni; 

.5 damage to the Owner or a separate contractor; 

,6 reasonable evidence that the Work will not be completed within the Contract Time, and that the \ 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; j 

or _ 

J repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

§ 9,5.2 When the above reasons for withholding certification are removed, certification will be made for amounts : 
previously withheld. '"■■■■, ' I 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

§ 9.6 Progress Payments / / ’ \ 

§ 9,6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment ip the manner and .... 
within the time provided in the Design-Build Documents. f 1 /" 

I j , ft 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person br entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in nq; evejnt 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 

Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providingservices or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 

| / ; " 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant; Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion J 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on accouiit of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. 
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§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. BThe Desi gn Builder-f aik-te 
faffl f sh - s - u - eh -evklen ce within s e ven days, th e-Owner shall have the right to contact the Architect, Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment of money to a Consultant or Contr a ct or, exee pt as may oth e rw is e be^equired-by la w. C on tractor. 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9,6.4. j 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 


§~&i£t 7 Unle ss - the D esi gn -Builde r p i-ev idcs the Own er with -a-p ayment- b ond in the full p e nal - sum of the Contract 
S um-; payments rec ei v e d by the Design Builder f o r Work pr operty^erf ermcd by the Arch ite ct, Consultants, 
Contractor s an d other person o r e ntity providing services or work for th e Design Build er, shall be held by the 
De sign - Build e r-for th e Arehitectand t hose Con s ultants, C ontractor s, or o th e r person or e ntity providing s ervices o r 
w ork f o r th e D e sig n- B uil d e r, f or w h i ch pay ment was - m ade- b yTbe-Qwft cr. Nothing contained herein s h all r e qu ire 
mon e y to be-p k c e d in a separate account and -not c omm i ngled with money of th e Design -B u ild e r, shall crea t e any 
fidu c iary l - i - ab i-k ty or tort liab i lity on the part of the D esign B u i l de r for br e ach of trust or shall entitle any p er-sd n- er 
entity to an award of punk - ive damages aga - i - n -s bthe D e sign 4 3uilder - -fb ^ breach of t he re quir e m e nts of this p rovtsiem 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days 5 written notice 
to tire Owner, stop the Work until payment of the amount owing has been received The Contract Time shall be 
extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable^ 
costs, of shut-down, delay and start-up, plus interest as provided for in the Design-Build Dppuments^ ' 

§ 9.8 Substantial Completion ... • \ j 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. 

§ 9.8,2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Ovyiher an occupancy permit 
issued by the South Carolina Office of School Facilities and a comprehensive list of items to be complete^ oi¥ 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of (the 
Design-Builder to complete all Work in accordance with the Design-Build Documents. \ \ j f 

i f | ! \ 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whether the 
Work or designated portion thereof is substantially complete. If the Owner’s inspection discloses any item, whether 
or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with the Design-Build 
Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the 
Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or correct such item 
upon notification by the Owner. In such case, the Design-Builder shall then submit a request for another inspection 
by the Owner to determine Substantial Completion. / 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Qwner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain^property insurance 
following issuance of the Certificate of Substantial Completion. j I 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by the South Carolina Office of School Facilities and a 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial 


i 

i 
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Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate, Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 


§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builderlto the Owner for written 
acceptance of responsibilities assigned to it in the Certificate, Upon the Owner’s acceptance, and consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build 
Documents, • ' , -•••••... 


§ 9.9 Partial Occupancy or Use j 

§ 9,9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project, Such partial occupancy or use may commence whether orfndtjthe 
portion is substantially complete, provided the Owner and Design-Builder have accepted iri writing the !j \ 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance,' heat, utilities;: 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers i 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Otyner as provided under 
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld,. r rhe 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 


§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly inspect the * J 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 

! 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not \ ) 

constitute acceptance of Work not complying with the requirements of the Design-Build Documents, \ 

' " : " ' J 

§ 9.10 Final Completion and Final Payment t 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. 

When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed, 

the Owner will, subject to Section 9.10,2, promptly issue a final Certificate for Payment. .. , ; * 

§ 9,10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 

submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other/indebtednpss V 

connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 

amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing-that insurance/ 

required by the Design-Build Documents to remain in force after final payment is currently in effect, (3) ai written 

statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable ; |to cover 

the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) jj 

as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 

during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 

if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 

and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in 

such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor,.for other person or ' ' \ 

entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the 

Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such liens, \ \ 

claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains \ • i 

unsatisfied after.payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be j 

compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and j 

reasonable attorneys’ fees. ] | 
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§ 9.10,3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion of 
the Work fully completed and accepted. Ifthe remaining balance for Work not fully completed or corrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment ofthe balance due for that portion of the Work fully completed and accepted shall be submitted 
by the Design-Bui l da* to the Owner prior to issuance of payment. Such payment shall be madejunder terms and 
conditions governing final payment, except that it shall not constitute a waiver of claims.' j i 

I ) 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
J liens, Claims, security interests or encumbrances arising out of the Contract and .unsettled; 

.2 failure of the Work to comply with the requirements ofthe Design-Build Documents; er 
.3 terms of special warranties required by the Design-Build Doeum e n te rDocuments; 

A _ post-occupancy services to be provided by or through the Design-Builder, 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of cl aims:by the 

Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 

of final Application for Payment \ \ 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY j j \ 

§ 10.1 Safety Precautions and Programs J | | | 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance ofthe Contract *. 

§ 10.2 Safety of Persons and Property 

§ 10,2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to 

J employees on the Work and other persons who may be affected thereby; .,- ^ j 

.2 the Work and materials and equipment to be incorporated therein, whether ip storage on or off the j 

site, under care, custody or control ofthe Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing services or work for the Design-Builder; and | j 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, 

roadways, or structures and utilities not designated for removal, relocation or replacement in the . 
course of construction. 

§ 10.2.2 Die Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
their protection from damage, injury or loss. ( ; / 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and ; 
performance ofthe Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users qf adjacent sites' and 
utilities ofthe safeguards and protections. j. \ 

§ 10.2.4 When use or .storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution ofthe Work, the Design-Builder shall exercise utmost care, and carry on such activities 
under supervision of properly qualified personnel. 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections,! 6,2,1.2 and 
10.2,1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone 
directly or indirectly employed by any of them, or by anyone for whose, acts they may be liable and for which the 
Design-Builder is responsible under Sections 10,2.1,2 and 10.2.1.3; except damage or loss attributable to acts or 
omissions ofthe Owner, or anyone directly or indirectly employed by the Owner, or by angonefor whose acts the 
Owner may be liable, and not attributable to the fault or negligence ofthe Design-Builder. The foregoing obligations 
ofthe Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14. 
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§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. 

§ 10,2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or create an unsafe condition. 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffer^ injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a j 

reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. j 

§ 10.3 Hazardous Materials ] f 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reason able precautions will be inadequateito prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall,; upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owrier in 
writing. j ?. | | 

; i 

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed.. I 

laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise ; 

required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and J 

qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or ., 
substance or who are to perform the task of removal or safe containment of such material or substance. The...,.,. j 
Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has ) 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no I 
reasonable objection. When the material or substance has been rendered harmless, Work in the affected area shall i 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable ; 

additional costs of shut-down, delay and start-up. . , ■ 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including butnot limited to attorneys’ fees, arising out of or resulting from performance of the 
Work m the affected area, if in fact the material or substance presents the risk of bodily injijry or death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is ? 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (otljer 
than the Work itself), except to the extent that such damage, loss or expense is.due to the fault b negligence of the 
party seeking indemnity. j 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the \ 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent thk the cost and expense 
are due to the Owner’s fault or negligence. j j f 

§ 10,3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government J 

agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
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required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. ' j ) 

ARTICLE 11 "UNCOVERING AND CORRECTION OF WORK 1 f 

§ 11.1 Uncovering of Work j |. 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the j 

Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-BuiId Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as 
appropriate. * \ f j | 

1 I J I i 

§ 11.2 Correction of Work ; • \ } j 

§ 11,2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 

by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 

or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting'such - j 

rejected or nonconforming W ork, including additional testing and inspections, the cost of uhcoyering and 

replacement, and compensation for any design consultant employed by the Owner whose expenses and 

compensation were made necessary thereby, shall be at the Design-Builder’s expense. ' 1 J 

§ 11.2.2 After Substantial Completion 

§ 11 . 2 , 2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within one year -two years . after j 
the date of Substantial Completion of the Work or designated portion thereof or after the date for commehcement of 
warranties established under Section 9.9.1, or by terms of an applicable special warranty required by the f 

Design-Build Documents, any of the Work is found not to be in accordance with the requirements of the \ | 

Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owrier 
to do so unless the Owner has previously given the Design-Builder a written acceptance of such condition. The ... 

Owner shall give such notice promptly after discovery of the condition. During the one y e ar t wo-year p eriod for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim l 

for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance A^ith Section 7.9, \ 

§ 11.2.2.2 The ene -- year -t wo-year period for correction of Work shall be extended with respect ito portionsjof Work 
first performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. \ j i- f 

5 | \ i; 

§ 11.2.2.3 The ene-vear -two-vear period for correction of Work shall not be extended by corrective Work performed 
by the Design-Builder pursuant to this Section 11.2. ’ . 1 .. .. 

§ 11.2.3 The Design-Builder shall remove from the site portions of the .Work that are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. / 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or j t 

separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or j { 

removal of Work that is not in accordance with the requirements of the Design-Build Documents. \ 

■ j i i 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 

other obligations the Design-Builder has under the Design-Build Documents. Establishment of the o n e - y e a r ... .J 

two-year period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
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Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder's liability with respect to the Design-Builder's obligations other than 
specifically to correct the Work, 


§ 11,3 Acceptance of Nonconforming Work f- .? 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement-specifying the 
nonconformity and the Owner's informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. j I 

~ "* ■ ! I 

ARTICLE 12 COPYRIGHTS AND LICENSES jj 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common la\V, 
statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, ahd \ 
Contractors, and any other person or entity providing services or work for any of them. 


§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. . '. : 

§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irreyocable and . 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes pf constructing, using, \ 
maintaining, altering and adding to the Project, provided that the Owner substantially performs its obligations, I j 
including prompt payment of all sums when due, under the Design-Build Documents. The license granted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of-, 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project. IT the 
D e si gn B u ild er r ig h t f ul ly te rmina tes t his Ag ree ment for cause as - p revfoed-fo-Se etion 13.1v T-e? 1 43r5- . T- the lic e n se 
g ranted in thi s Sec tio n 12.3 shall terminate. 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, , ' 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner,|in the event this V" 
Agreement is terminated for any reason ettoAhan -the-4efed t of th e Own er- e rfo the -event-the D esign - Bui l d e r ’ s 
Architect, C onsul tants, or -Contra c t- ors t e nrmafo riheir agr eements w ith t h e D es i gn Bui 1 d-eHfo^eause--to obtain;a 
limited, irrevocable and non-exclusive license solely and exclusively for purposes of constructing, using, j j 

maintaining, altering and adding to the Project, provided that the Owner (1) agrees to pay to the Architect! j 

Consultant or Contractor all amounts due, and (2) provide the Architect, Consultant or Contractor with the Owner’s 
written agreement to indemnify and hold harmless the Architect, Consultant or Contractor from all costs and ~ 
expenses, including the cost of defense, related to claims and causes of action asserted by any third person or entity 
to the extent such costs and expenses arise from the Owner’s alteration or use of the Instruments of Service. 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of. Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The O wner, toTh e-extent 
p e fmitted -b y 4 aw, - frfl4h e^ a^ hold har mle ssAheDe sign Builder, Archi t ec t,; Con s u lta nts y 

Contractor s and a ny other person or e ntity providing s e r v i c es or work fo r any of themr& e ffl alfees fe-an4-ex penscs, 

-foe fodingthe cost of d e fe nse, relat e d to claims and cau s e s- of action-assorted by - a n y thi r d -p erson on -en tity to the 
exte nt such c -e sts and ex p ens e s -- ar 4se fro m t h e- Qwn e r’s al - t e rat ion-or use of th e Instrum o n ts-efoSe rvice under this 


- i 






■j 
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of this Section 123.2 shall not apply if the Owner rightfully terminates this Agreement for 


cause under Sections 13.1,4 or 13.2.2. 


ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13,1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13,1,1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written 
notice to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the 
Work, the Design-Builder shall be paid ail sums due prior to suspension and any expenses incurred in the 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to 
complete, the remaining Work shall be equitably adjusted. \ l ■ 


§ 13,1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be corrjpensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder|s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. | j I j 

) / c i 

§ 13.13 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seveh days’ 'written " 
notice. \ ..... ........ 


§ 13,1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party ... 
initiating the termination. 


§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Design-Builder for the Owner’s convenience and without cause. 


§ 13.1.6 In the event of tennination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to terminah^h^oge th e r with ^ eHnb ursabl e- Exp e ns es then- d ue termination and any other. 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Section 13.1,6 be greater than the compensation set forth in 
Section 2.1. 



§ 13.2 Termination or Suspension Following Execution of the Design-BuiSd Amendment ' \ 

§ 13.2,1 Termination by the Design-Builder J / \ 

§ 13.2.1.1 The Design-Builder may terminate the Contract ifthe Work is stopped for a period of 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor,! or their agents; or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with 

the Design-Builder, for any of the following reasons: { i _ I } . 

,1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 
be stopped; 

,2 An act of government, such as a declaration of national emergency that requires all Work to be 
stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Biiild Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s request, 
reasonable evidence as required by Section 7.2.7. j j 

§ 13.2.1.2 The Design-Bui 1 der may terminate the Contract if, through no act or fault of the Design-Buil der, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or 
interruptions of the entire Work by the Owner as. described in Section 13.2.3 constitute in the aggregate more than 
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100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 
less. 


§ 13.2.1.3 If one ofthe reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and pmfitr -profit on that executed Work, and costs incurred by rpason of such 
termination, and damage s , t ermination. \ j 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to 
matters important to the progress ofthe Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13 2,1.3. 

j ' i 

§ 13.2.2 Termination by the Owner For Cause 

§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder F 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date!; is indicated, within a 
reasonable time consistent with the date of Substantia] Completion; I •[ 1 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, j \ 
Contractors, or workers or proper materials; j \ | J 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; ] '■ 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice,; 
terminate employment ofthe Design-Builder and may, subject to any prior rights ofthe surety: . " .} ! 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Builder; f 

.2 Accept assignment ofthe Architect, Consultant and Contractor agreements pursuant to 
Section 3,1,15; and 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request ofthe Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of 
the costs incurred by the Owner in finishing the Work, 


§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section ,13.2,2" 1, foe, 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 


§ 13.2.2.4 If the unpaid balance ofthe Contract Sum exceeds costs of finishing the Work and other damages j 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. iThe obligation:;for 
such payments shall survive termination ofthe Gentraet rContract and are expressly included in the performance of 
the Work covered by the Design-Builder’s performance bond. 


§ 13.2.3 Suspension by the Owner for Convenience 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay dr interrupt the 
Work in whole or in part for such period of time as the Owner may determine. 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3,1. Adjustment ofthe Contract Sum shall include 
profit. No adjustment shall be made to foe extent | 

,1 that performance is, was or would have been so suspended, delayed or interrupted by another cause 
for which the Design-Builder is responsible; or j 

.2 that an equitable adjustment is made or denied under another provision of the Contract. 




i 

I 


AIA Document A141™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects, Ail rights reserved. WARNING: This A1A' T ‘ Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA"® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AiA 
software at 12:16:43 on 11/09/2015 under Order No,0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes; (860383822) 


PAPR - 000223 

















—T 


§ 13,2,4 Termination by the Owner for Convenience 

§ 13.2.4,1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause, 

§ 13,2,4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall 

,1 cease operations as directed by the Owner in the notice; r'- 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 

and, • ] j 

,3 except for Work directed to be performed prior to the effective date of termination stated in the 

notice, terminate all existing Project agreements, including agreements with fhe Architect, \ 

Consultants, Contractors, and purchase orders, and enter into no further Project agreements and .. - 5 

purchase orders. ; 

§ 13.2.4,3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination, along with - r e asda ab l e- ewrh e ad -an d 

profit on - th - e-W er knot ex e cut e d /t ermination. ' V '| 

| l p' ! 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION ' { J f J 

§ 14.1 Claims j i J \ 

§ 14,1.1 Definition. A Claim is a demand or assertion by one ofthe parties seeking, as a mktter; of rigfit, payment of 
money, or other relief with respect to the terms of the Contract. The term ’’Claim” also includes: other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The j 

responsibility to substantiate Claims shall rest with the party making the Claim. . . I 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract . j 

in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within tfiie time , 
period specified by applicable law, but in any Gas e n ot more than 10 ye a rs after t he date o f Substantial Completion 
of th e Work. - The - Own e r - and-D esign- Bu ild e r - waive -- a i l ^ l a i m s aHd - - eau s es of - aet - r e n not commdnced - iH -a ce e rdanee j 
w ith this Section - - M t- L S t! aw, j . j j 

§ 14.1.3 Notice of Claims k.. 

§ 14.1,3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence ofthe event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 7 

§ 14.1,3,2 Claims Arising After Final Payment After Final Payment, Claims by either the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated byp 
prompt written notice to the other party. The notice requirement in Section 14.1.3, l and. the Initial Decision p 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. j j I p" 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 

writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 

the Contract and the Owner shall continue to make payments in accordance with the Desigh-Build Documents. j 

§ 14.1,5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the. Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10,4. 

§ 14.1.6 Claims for Additional Time j [ . . . \ \ 

§ 14.1.6,1 If the Design-Builder intends to make a Claim for an increase in the. Contract Time, Written notice as j 

provided herein .shall be given. The Design-Builder’s Claim shall include an estimate of cost arid of probable effect j j 

of delay on progress ofthe Work. In the case of a continuing delay, only one Claim is necessary. j \ 
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§ 14,1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be 
documented by data substantiating that weather conditions were abnormal for the period of time, could not have 
been reasonably anticipated, and had an adverse effect on the scheduled construction. 

§ 14.1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damage? arising out of or relating 
to this Contract. This mutual waiver includes ' \ j 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 

business and reputation, and for loss of management or employee productivity of of the services of 
such persons; and 1 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Werk rWork and otherwise'avail able under this 
Agreement, j 

This mutual waiver is applicable, without limitation, to all consequential damages due to eifher^party’s termination 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to brecjlude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Buil documents, \ 

§ 14.2 Initial Decision ? \ | j 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the pwner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising tinder Section^ 10.3 and 

10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unless 30 days, have... 

passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. 

§ 14.2,2 Procedure . 

§ 14.2.2,1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a 
written response to Owner within ten days after receipt of the notice required under Section 14.1,3.1. Thereafter, tfte 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. \ 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: 

(1) request additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information‘from 
persons with special lcnowledge or expertise who may assist the Owner in rendering a decision.; The retention of 
such persons shall be at the Owner’s expense. j j \ \ 

\ i I . i 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional {. .. 

supporting data, the Design-Builder shall respond, within ten days after receipt of such request, and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response or supporting data will 
be-furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part. .,,•••■ 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and/binding on the parties 
but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute 
resolution, ! 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to thejterms of 
Section 14.2.6.L ? 
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§ 14*2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility ofia Design-Builder’s 
default, the.Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. j f 

} ; ....-.i 

; l 

§-44t 2, 8 I f a C l aiffl - r -elates- to - on 4s-4re s ubjecCof -a- me ch ani c’ s lien, the party asse rtin g s uc h Claim may pr eeeed-m 
accord ance with app li ca bl e l aw to compl) 1 with th e-far- notice or filing deadlin es j j 

| { 

§ 14.3 Mediation j j 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14,1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution, ' j j j 

| j j 1 

;■ t i s 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediatio n whi efo m nless th e- parti e s mutua l ly -a g ree 
oth e rwi s e, s hall b e administer e d -by - fee A me ric - an Arbitration Association i n a cco r dance with its C onstructio n 
Industry MediatiouTroe e d - nr os-i ft e ffect on th e date of the Agree m ent. A r eques t for mediation s hall b e made in 
writing, deliv e re d to th e other party - to the Contra ct, and fil e d w it h the per son or e n t ity ad ministering th e-mediation. • 

The rcqu e st - m -a y - be - mad e-co n cu rrently with the fi li ngofbm^ " proc ee dings but T - ln s uch - ev e nt - ; . 

mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the ; 

parties or court order .Ifamarb itrai - ion - proceeding is stay e d pursuant - t - o this Sect io n 14.3.2 , the p a rt i es- m -ay 
non ethe l esa-preceed to the s el e ct io n of the ar b i t - rat or (s) and agr e e upon a schedule for lat e r proo ee di - n -g S r .... - ■ .. ,■-*■■■" ' ' 

§ 14.3,3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in tbje 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in j j 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. 


§-44,4-Afbitfatice .;•! 

§-4 4,4.1 If th e-partics-hav e s e l e ct e d arbh r-abomas the-methodTb r bindin g di s pulerese lution in Secti on - 1.3, any 
Claim subject to, but not -reselved-lw,-^^ s u bj e ct to ar bitration w hich, unles s the parties-mutualfy ... ,4 

agr-ec-eth erw f i sc ; shall b e odminister ed-byThe Turnerican-Ai%itfatie n As s ociati o n in accordan ce w i th i ts Cmrstr-ucCen 
In dustry Ar b itr at ion Rules in e ff eet-omth ed a t e-o f - t - he Agre eme nt: Ad emand for arbitration 'shall be mad e in wri ti ng , 
4eUveredAe4he-otka^af ty t o the - Contract, and filed w ith t h e perso n or ent it y adm inis ter i n g the arbitration. The 
party-61 in g a n otic e of d e m a iid - fo r-a rbitrati e n m us t as se rt in the d e mand a ll C laim s th e n kno wn t e4ha£- p a rty - o n 
-vvhieh-arbltrati on is p e rmitted to be deman ded-: I j | j 

§-4444T4Ar4ema nd Te ^ a rb i trat - i e R --shal l be mad e no earlier- than e ei rc urre n tH^ w i th th e-hlin^oCra^ucshfor ^ 

media tion, bu t- m no e v ent shalhicbe- ma d e after t he date v4icn4he4ffirt.itu tiQn -et4ega4-e m ^ ngs based . 

en-th c Cla i m woul d b e barr e d b y-the^ applicab le-statute-ef4imi ta ti on - s --or sta tute of rep ose. For s tatut e of hmitatiens-er 
statu te of repo se purpo se s, r e c ei p t of a written - demand for - arb kmt-ion--by the-per son or e n tit y administe ria^the 
arb i tration s hall con s titut e the in s titution of legal -er-equitab le proc e edings based on the Cl - a km - 

§-4444^The-aw a r d rend ere d by th e- ar - b itrate r o r a rbitrators shall b eTin aV a nd jmignient - ffl ay-beebtere4mpeB--ib4n 
accordan c e - wkh appliea b l e law i r ra ny co u rt hav i ng jurisd ietiem f / \ \ 

■; | . j l 

§-444dS-Tb e fo r ego in g agreem e nt te - arbitrate , and other agr e emen ts to arbitrate with an a - d d iti e n al- p ers on or e nt ity 

duly cons e nt ed teb y - p art i es to - the Agre emenVahal 1 -be - s pe cifie abym nfo reea b le-uftd e r applicab l e , l aw in -any-eeart 

having juinsd iet+on-the r -eofT } 
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ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

The Contract shall be governed by the law of the place where the Project is 1 


§ 15.2 Successors and Assigns .. ...... ... 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2.2, neither party,to the Contract shall assign the Contract as a whole without written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. ., ; \ 

r j j 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a fonder providing jj ] 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the 
Design-Build Documents, The Design-Builder shall execute all consents reasonably required to facilitate such 
assignment. 

§ 15.23 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3,1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, ; 
Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that ore consistent fvith 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. 
The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. } s { 


§ 153 Written Notice . f 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality ofBIM and/or project 
management software used by the parties for the project. / 


§ 15.4 Rights and Remedies j \ 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. j 
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§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 

§ 15.5 Tests and Inspections 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or laWful orders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or withithe'appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Oviner may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals vdiere building codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such] additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely] not ice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be present fdr such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. • f S 

§ 15.5.3 If such procedures fortesting, inspection or approval under Sections 15.5,1 and 15.5.2 reveal failure of the .. 

portions of the Work to comply with requirements established by the Design-Build Documents, all costs made. 

necessary by such failure shall be at the Design-Builder’s expense. 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the j 
Owner will do so promptly and, where practicable, at the normal place of testing. j i 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to aVoid 
unreasonable delay in the Work. 

§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. 1 j \ 

I i j 5 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required byjlaw or 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental 
entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, \ 

consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 

§ 15.7 Capitalization /" " " ■■■-. 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles or \ 
(3) the titles of other documents published by the American Institute of Architects. if \ \ 

§ 15.8 Interpretation j J j f 

§ 15.8,1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as ’’all" and j j 
’’any” and articles such as ’’the” and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. .1 
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§ 15-8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 


Conduct of the Architect’s Principal Employees, Agents and Representatives 

;•. i, 

__ The safety and security of District staff students and the general public are of utmost priority to the 

District. To that end, the Architect shall be responsible for ensuring compliance by I the Architect and any 
employees, agents or representatives of the Architect including all Design Consultants, to the following: 

A. No ds-ugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an .. 

existing occupied building. 

B. No fraternizing with, threats to, or use of abusive or profane language in the presence of students, parents, 

visitors, or District representatives, agents, or employees. j \ 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurence to the individual responsible 
and/or the Architect for whom the individual is a Principal employee, agent or representative. { 

D. Secure SLED (State Law Enforcement Division) criminal background checks on gill the Architect's 
Principals, employees, agents, and representatives performing work on District property and contractually 
require the same of all Design Consultants, their employees, agents, and representatives,'No employees, 

agents or representatives of the Architect and Design Consultants having committed violent crimes, crimes j 

against children, or crimes of moral turpitude are allowed access to the District’s premises. Such SLED -.■=-.. ■ .■=. 11 

criminal background checks shall be maintained on file in the offices of the respective Architect and Design 
Consultant and made available to appropriate District personnel or the District's legal counsel immediately j 

upon request 

Promotional Materials .1 f 

The Design Builder shall have the right to include photographic or artistic representatioris of the design of 
the Project among the Design Builder's promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations/ The District ..... 
shall provide professional credit for the Architect and Design Builder in the District's promotional ' , 

materials for the Project. The Architect shall not make any representations in promotional and professional 
materials other than 'die identification of the District without the District’s approval of the written copy prior to j 

submission, printing and distribution. This condition shall survive termination or completion of this Agreement. 

Drug-Free Workplace j § 

■ | ; /, 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of this AgreementJThd drug-free ^programs 

shall conform to Title 44, Chapter 107, $ 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as -... 

may be amended. j \ 


Right Audit Project 


The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order (Attachment 
E) data. Such books and records related to the work covered under this Agreement -shall be maintained by 
the Architect for a period of not less than three (3) years from the date of final payment to the Architect under 
this Agreement. This requirement shall also apply to any Design Consultants performing services under the 
Architect’s direction. 1 L...... 


The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the 
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time frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project 
are available for inspection at the location specified by the District within seventy-two (72) hours of notification 
at no additional cost to the District, This requirement shall survive termination or completion of the Agreement. 

Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations in a manner to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing ^maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 
The Contractor shall use worker and traffic control signs and devices necessary to comply with Section VI of U,S. 
Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for Streets 
and Highways (Washington, DC; GPO) as may be amended, to facilitate traffic control on public roads, streets, 
or highways when, work performed obstructs public traffic. When such traffic areas are obstructed to any extent by 
work in progress; workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so designated 
shall not be assigned any other duties while engaged ih directing traffic. \ 

Safety Designee: The Contractor shall designate a competent individual at the worksite whose duty shall be 
the prevention of accidents and the implementation and monitoring of all OSH A construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lav down” areas or work hreas by unauthorized 
individuals. I' l § \ 


Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county, . 
city or other.government entity or unit to accomplish the work specified in this solicitation and the contract. " 

_ Iran Divestment Act: The Iran Divestment Act List is a list published by the [State! Board pursuant to j 

Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: http://prociirement.sc.gov/PS/PS-irandivestmentphtm(.) Consistent with Section 11-57-31 OfB\ 
the Contractor shall not contract with any person to perform a part of the Work, if at the time you enter into a i 
subcontract that person is on the then-current version of the Iran Divestment Act List 

Immigrant Workers: The ”South Carolina Illegal Immigration and Reform Act” requires all employers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and 
authorized to work. Effective January 1, 2012, all South Carolina employers are required to enroll in theU.S. 

Department of Homeland Security’s E-Verify program and verify the status of new employees within three business \ 

days, using E-Verity, Failure to use E-Verify to verify new hires will result in probation for the employer or 
suspension/revocation of the employer's, business licenses. .* / v \/ 

I / \ .A" 

S.C. Code § 8-14-40 Compliance; Design-Builder certifies that the Design-Builder will comply with the f / 
requirements of S.C. Code $ 8-14-10 etseq. and agrees to provide to the Owner any documentation required to ’ 
establish either: (a) the applicability of that chapter to the contractor, subcontractor, and sub-subcontractor; or (b) the 
compliance with this that chapter by the contractor and any subcontractor or sub-subcontractor. : * . 


ARTICLE 16 SCOPE OF THE AGREEMENT 

§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 A1A Document A141™-203 4, Standard Form of Agreement Between Owner and Design-Builder 
.2 AIA Document A141™—2014, Exhibit A, Design-Build Amendment, if executed 
.3 ■ AIA Document A141 ™-2014, Exhibit B, Insurance and Bonds / 

.4 AI A -Dee ument A14 4 ™ 20 -E xhibit C, S us t ai n a ble Pro j eot s yi f c o mplete d J 

.5 AIA Document E203™-2013 5 Building Information Modeling and Digital DatajExhibit, if 
completed, or the following: i 


.6 Other: 
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This Agreement entered into as of the day and year first written above. 


OWNER (Signature) 

I John K, Gardner. Chief Financial Officer 
(Printed name and. title) 



DESIGN-BUILDER (Signature) 

Robert Ferris. Authorized Member 
(Printed name and title) j . 


f.? 
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Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the 19th day of «November>> in the year twojthdusand ®ffeen '(2015). >x 
(In words, Indicate day, month and year.) / \ 


BETWEEN the Owner: 

(Name, legal status, address and other information) 



Conway, SC 29528 


District Office Phone 843.488.6700 » 

and the Design-Builder: 

(Name, legal status, address and other information) 

HRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 . 

'Raleigh, NC 

for the following Project: 

(Name, location and detailed description) 

New Carolina Forest Middle School« 

(per Owner’s Request for Proposals No. 1415-91) 




ADDITIONS. AND DELETIONS s The 
author, of: this document has 
added information needed for 
its completion. The author 
may also have revised the 
text of the original AIA 
standard form. .An Additions 
and Deletions Report that 
notes! added information as 
well: as revisions to the 
standard form text is 
available from the author and 
should be, reviewed. 

This document has important 
legal consequences. 
Consultation with an 
attorney is encouraged with 
respect to its completion or 
modific ation, 

Consultation with an 
attorney is also encouraged 
with respect to professional 
licensing requirements in 
the jurisdiction where the 
Project is located. 


The Owner and Design-Builder agree as follows. 


ELECTRONIC COPYING of any 
portion of this AIA* Document to 
another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document. 
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8 TIME 
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A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS 



D BUILDING INFORMATION MODELING AND DIGITAL DATA [keep?] H j I 
ARTICLE 1 GENERAL PROVISIONS 

§ 1.1 Owner’s Criteria f. ] 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable" or "unknown at time of execution." If the Owner intends to provide a set of design dociiments, and the 
requested information is contained in the design documents, identify the design documents and insert ."see Owner's 
design documents" where appropriate.) j | 

§ 1.1.1 The Owner’s program for the Project: ;j j 1 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 

program will be developed.) 

«Per "DesignRequirements-^ 


§ 1,1.2 The Owner’s design requirements for the Project and related documentation: 
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(Identify below, or in an attached exhibit, the documentation that contains the Owner's design requirements, 
including any performance specifications for the Project.) 

« Per "Design Requires Solicitation No, >1415-91. » 

§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability of public and private utilities 
and services; legal description of the site; etc.) 

1 1 .. 

« Per’’Design Requiremente^pubHshed fe 

§ 1. 1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 11 

(Identify the Owner‘s Sustainable Objective for the Project such as Sustainability Certification , benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement of energy efficiency. If 
the Owner identifies a Sustainable Objective, incorporate A1A Document A141™-20I4, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner's Sustainable Objective.) 

^Ber "Design Requirements" published for Solicitation No._141;5-91_. » 

§iis y Jj 

« Number uot used. 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner's budget, and if known, a line item breakdown of costs.) 

« Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2, 2015.» 

§ 1.1.7 The Owner’s design and construction milestone dates: Per "Design Requirements" published for Solicitation 
No._ 1415-91 ^|f 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: j 

J Architect / J\| 

«SFD+A Architects, P.A. 333 Fayetteville Street Suite^225- :Raleigh;^^NC 2760i(>> \j 

.2 Consultants \\ 

<<Ber Design-Builder’s Proposal to Owner pursuant^to Solicitation^No.i'4l5-91:>> 

.3 Contractors j 

« Per Design-Builder’s Proposal to Owner pursuant to Solicitation Nq.1415-91 .» 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identfy special characteristics or needs of the Project not identified elsewhere, such as historic preservation 
requirements.) It 

« Per "Design Requirements" published forSolicitation No.1415-91 (Summary of Services Required, Article 3), 

f 1 • ft 

§1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authoritie s. 
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§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, or 
lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification in 
accordance with Article 6. 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use AIA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ L2 Project Team ;.j 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7,1.1: • : 

1 £ 

. ... .... ............... : r-. V, A .-L. s 

«Mark Wolfe, Executive Director of Facilities (or designee) 

Horry County Schools 

Facilities Department, 1160 E Highway 50 

Conway, SC 29526 » 

«mwolfe002@horrycountyschools.net .» 

<<843.488.6965 » 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required tojreyiew the 
Design-Builder’s Submittals are as follows: j' "1 

(List name, address and other information.) L,. . - I 

/' j 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) a j; 

< >, it 

((Functional Performance Consultant (TBD) » - ' 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 

(List name, address and other information.) S 

«Robbie Ferris, S.C. AR.6106 » 

«FIRSTFLOOR ENERGY POSITIVE LLC, 333 Fayetteville .St, Suite 225, Raleigh, NC 27601 » 

<< 919-573-6350 - 

§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed withoutfen]days’ written notice 
to the other party. \) U 

§ 1.3 Binding Dispute Resolution ^ M 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 

resolution shall be the following: .j 

[ « X >>: ] Litigation in a court of competent jurisdiction 


§ 1.4 Definitions j ) \ 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Qwner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement”); other documents listed in this^Agreement; 
and Modifications issued after execution of this Agreement A Modification is (1) a written amendment to the 
Contact signed by both parties, including the Design-Build Amendment, (2) a Change Order; or (3) i Change 
Directive. . L. ; ,.,J 
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§ 1.4,2 The Contract The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents shall 
not be construed to create a contractual relationship of any kind between any persons or entities other than the Owner 
and the Design-Builder. 

§ 1.4.3 The Work, The term "Work” means the design, construction and related services required to fulfill the 
Desigh-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work may 
constitute the whole or a part of die Project. I > 

§ 1,4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by 
separate contractors. jU 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now known 
or later developed, of the tangible and intangible creative work performed by the Design-Builder, Contractors), 
Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, without 
limitation, studies, surveys, models, sketches, drawings, specifications, digital models and oMer similar materials. 

i j v : 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Wbrk for which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification... . i 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build.Documents as if singuLar in number. The term ’’Owner” means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction or 
construction management, and such employees may, from time to time, perform various tasks or duties for or on 
behalf of the Owner under this Agreement However, it is specifically understood that the Ownbr (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge andiislkill, and shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this. Agreement as a design 
professional or specially skilled and knowledgeable construction industry member or construction manager, and this 
principle applies regardless of the Owner’s position titles or office division titles as may be applicable to such 
employees. 

§ 1.4,8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement knd is referred 
to throughout the Design-Build Documents as if singular in number. The term "Design-Builder.” means the 
Design-Builder or the Design-Builder’s authorized representative. / k / 

§ 1.4.9 Consultant A Consultant is a person or entity providing professional services for the Desigh-Builder for all or 
a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
pr ofes si on a! s ervi ces. I ^ < 5 ; 

5 j 

§ 1.4.10 Architect, The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 

•/ \ 

§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction! required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, ff required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build.Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor, 1 1 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." i.. .... 
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§ 1.4,13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 
adjustments, as set .forth in the Design-Build Amendment for Substantial Completion of the Work. 

§ 1,4.14 Day. The term ’’day” as used in the Design-Build Documents shall mean calendar day unless otherwise 
specifically defined. 

§ 1.445 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A.l of the Design-Build Amendment. 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS | { • 

§24 number not used] 

§24,4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment . j 

§ 24.44 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 
Forty-five (<<45) days after the invoice date shall bear interest at the rate entered below, or in the absence thereof at the 
legal rate prevailing from time to time at the principal place of business of the Design-Builder. 

(Insert rate of monthly or annual interest agreed upon.) 

N/ A : '' ; • ' n 

§ 2,2 Contract Sum and Payment for Work Performed After Execution of Design-BuildjAmendment 

For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner shall 

pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUU.D}CONTRACT 

§ 34 General : | ■'. :l .“ '] 

§ 344 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. 

Building Permit and Other Permits and Fees: No general building permit is required in accordance with § 
6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection ;: atjno additional 
cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact fees, 
permits, and such charges required for the successful completion of the work. 

% 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the Dekign-Buiider’s 
behalf with respect to the Project. 

§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents.The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with thd Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

; i .! 

§ 34.34 The Design-Builder shall perform the Work in compliance with applicable laws, statutes;; ordinances, codes, 
rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Work Contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction, 

§ 34.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any act 
which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders 
of public authorities. If the Design-Builder determines that implementation of any instruction received from the 
Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the Owner in 
writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the violation, the 
Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

I 3 : £ 

§ 34,4 The Design-Builder shall be responsible to the Owner for acts and omissions of the Design-Builder’s 
employees. Architect, Consultants, Contractors, and their agents and employees, and other persons qr entities 
performing portions of the Work. 
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§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 

§ 3.1.6 When the Owner's Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other Consultants 
are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

§3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. 

The Office of School Facilities (OSF) shall determine the enforcement and interpretation of'all the applicable codes 

and referenced standards on state buildings, including the District’s school facilities. It 

1 

11 

§ 3.1.8 Progress Reports 

§ 3.1.8.LThe Design-Builder shall keep the Owner informed of the progress and quality of the Work. As stated in the 
Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in progress, and 
other data to the Owner electronically, or through the Owner’s option, project management software, showing 
estimated percentages of completion and other information identified below: 

.1 Work completed for the period; 5 

.2 Project schedule status; | 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; | 

.4 Responses to requests for information to be provided by the Owner; .....! 

.5 Approved Change Orders and Change Directives; 

,6 Pending Change Order and Change Directive status reports; /\ 

,7 Tests and inspection reports; / j 

.8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; \\ 

. 11 Current Project cash-flow and forecast reports; and j l 

.12 Additional information as designated by the Owner through its project man agemqnf‘software data 
requirements. A 

§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit fof the Owner’s 
information a schedule for the Work. The schedule, including the time required for design apd construction, shall not 
exceed time limits current under the Design-Build Documents, shall be revised at appropriate infervals as required by 
the conditions of the Work and Project, shall be related to the entire Project to the extent required Illy the Design-Build 
Documents, shall provide for expeditious and practicable execution of the Work, and shall include allowances for 
periods of time required for the Owner’s review and for approval of submissions by authorities havingjurisdiction 
over the Project. \\ H 

h i 

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most repen.tschedqles submitted 
to the Owner. 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from each of the 
Architect, Consultants, and Contractors, and ftirnish to the Owner, these certifications with respect to the documents 
and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, 
information and belief, the documents or services to which the certifications relate (i) are consistent with the 
Design-Build Documents, except to the extent specifically identified in the certificate, and (fr)-comply with applicable 
laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing the design of 
the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the: representations 
and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not 
be required to execute certificates or consents that would require knowledge, services or responsibilities beyond the 
scope of their services. 
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§ 3.1,11 Design-Builder's Submittals’ 

§ 3,1.1 LI Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1,9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and approved 
them, (2) determined and verified materials, field measurements and field construction criteria related thereto, or will 
do so and (3) checked and coordinated the information contained within such Submittals with the requirements of the 
Work and of the Design-Build Documents. \ j 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in writing 
of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or omissions 
in Submittals by the Owner’s approval of the Submittals. 0 5 j 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by the 
licensed design professionals, if prepared by others, shall bear the licensed design professional’s writteh approval. The 
Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of the services, 
certifications or approvals performed by such design professionals. ./ f 

• ./ / -j | 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of Ihe Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by the 
Design-Build Documents. Work, materials, or equipment not conforming to these requirements mayfoe considered 
defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, alterations to the 
Work not executed by the Design-Builder, improper or insufficient maintenance, improper operation/or normal wear 
and tear and normal usage. If required by the Owner, the Design-Builder shall furnish satisfactory evidence as to the 
kind and quality of materials and equipment. | / / / 

§ 3.1.13 Royalties, Patents and Copyrights | 

§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. j f 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but; shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 

However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless such 
information is promptly furnished to the Owner. If the Owner receives notice from a patent or/copyiight owner of an 
alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prqfnpt written 
notice to the Design-Builder. 

i; f : i 

§ 3.1.14 Indemnification \l J 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and ho;ld harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and fexpenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
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indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party or person 
described in this Section 3,LI4, 

§ 3.hi 4.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, or 
anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 

§ 3.1.15 Contingent Assignment of Agreements ; j j 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to theOwner, provided that 
.1 assignment is effective only after termination of the Contact by the Owner for cause, pursuant to 

Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written notification 
to the Design-Builder and the Architect, Consultants, and Contractors whose agreements are accepted 
for assignment; and i j 

,2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Contract. -i 

When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. H $ j 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, thb compensation under the 
assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension, j 

’i.... 4 

§ 3.1,15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the agreement 
to a successor design-builder or other entity. If the Owner assigns the agreement to a successor design-builder or other 
entity, the Owner shall nevertheless remain legally responsible for all of the successor design-builder’s or other 
entity’s obligations under the agreement. /" / 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

it. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT ! 

§ 4.1 General L 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Ownbr, shall be for 
the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owper and 
Design-Builder execute a Modification. 

[Numbers §4.2 & §4.3 intentionally not used] U . 

§ 4.4 Design-Builder’s Construction Proposal j ? \ ! / 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: j j; j / 

.1 A list of the documents and other information, includingthe Design-Builder’^ clarifications, 

assumptions and deviations from the Owner’s original Design Requirements and the Design-Builder’s 
original Proposal Development Documents as proposed in the Owner’s procurement leading to this 

Agreement, upon which the Design-Builder's Proposal is based; .. J 

2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion (or phased beneficial 
occupancy, if applicable and acceptable to the Owner); 

.4 An enumeration of any qualifications and exclusions, if applicable; , ^ 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and ff ■ \ 

.6 The date on which the Design-Builder’s Construction Proposal expires. \\ 

:j \ # :< ] 

§ 4,4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. } 
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§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§5.1 Construction Documents 

§5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall not 
modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure of the 
Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the Work in 
accordance with the Design-Build Documents. 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. ;; ? ?; • 

■[ ^ • 

§ 5.2 Construction j ■ 

§ 5.2,1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution of 
the Design-Build Amendment. U 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to:;the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal /? 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s bestskill and attention. 

The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the. Work under the Contract,^ tin less jthe Design-Build 
Documents give other specific instructions concerning these matters. | \ | j 

§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings; The Contractor shall maintain at the worksite one (1) record copy of the 
Contract Documents including approved changes in good order and marked cmrentlyto record changes and 
selections made during performance of the work. A copy of submittals accepted by the District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electricalj jnechanical, and all 
systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an electronic 
and paper copy of record drawings of “as-built” detail to the Architect at final completion of all work, excluding 
punch list items as required by the Contract Documents. •' ' 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. / \ 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the pontract term 
a quality control program, designed to ensure the work performed is in accordance with tliq Contract Documents, 
including any changes, at all times and in all respects. The program shall include providing daily supervision and 
conducting frequent inspections by the Worksite Superintendent(s). 

n n 

t. Compliance with Employment Laws; By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the following: 

A. Title VII of the Civil Rights Act of 1964, as may be amended. 
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B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended, 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide occupational 
qualification reasonably necessary for nonnal operations of the Contractor. The Contractor, in all 
solicitations or advertisements for employees, shall state the Contractor is an “Equal Opportunity Employer.” 

The Contractor agrees to post in conspicuous places, visible to employees and applicants for employment, 
notices setting forth the provisions of this nondiscrimination clause and shall include the provision of this 
paragraph in every subcontract or purchase agreement of more than ? ;j 

$10,000. \\ 

1 s.« 

Employment Taxes and Benefits; The District shall not withhold from the contract payments any Federal or State 
income taxes, or any employment-related taxes normally withheld on the District’s employees. Further, the District 
shall not provide any employment related insurances or other benefits such as worker’s compensation for the benefit 
of any Contractor, subcontractor or supplier employees. H H 

J I f | 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials ofiproper quality, 
and quantity to meet the Contract Documents and manage the appropriate timing of all materials,..sub-contracted 
work, and Contractor provided labor to ensure the continual progress of the work to meet the substantial completion 
date. The Contractor shall not change the Project Manager identified in the Scope of Work (ExhibitA) or the duties 
and status of the Project Manager during the course of the project without approval of the District/ ) 

Project Key Staff — Worksite Superintendent(s): The Contractor shall employ at leasts one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additiona|,p^^time or full-time, 
competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit A identifies 
the Worksite Superintendent(s), No less than one (1) Worksite Superintendent shall be in attendance at the worksite 
at all times during performance of any work by the Contractor’s own forces or subcontractors and during delivery of 
any materials. The Worksite Superintendent shall not perform the work of any trade or other duties; however, the 
secondary Worksite Superintendent may perform part-time work of a trade or the duties of OSHA Compliance 
Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite Superintendent 
identified in the Scope of Work (Exhibit A) or the duties or status of same during the course of the project without 
approval of the District The Worksite Superintendent(s) shall enforce strict discipline and gqdd/brder among the 
Contractor’s representatives, agents, employees, subcontractors and suppliers. J / \ \f / 

Worksite Communications: The Project Manager and Worksite Superintendent(s) are representatives ofthe Design 
Builder and communications given to them, either orally or in writing, shall be as binding asjf given to the Principal 
ofthe Design Builder. 


§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provideund pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion ofthe Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. M 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 1 k || 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-jBuilder’s employees and 
other persons carrying out the Work. The Design-Builder shall not permit employment of unfit persons or persons not 
properly skilled in tasks assigned to them. 
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§ 5,4 Ta*es 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect 

§ 5.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shallsjecure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. 1§ 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws, Statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 

If 

§ 5.5.3 Concealed or Unknown Conditions. Ifthe Design-Builder encounters conditions af the site that are 
(1)*subsurface or otherwise concealed physical conditions that differ materially from those indicated in the 
Design-Build Documents or (2) unknown physical conditions of an unusual nature that diffenmaterially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of thebharapter provided for in 
the Design-Build Documents, the Design-Builder shall promptly provide notice to the Ownerjbefbre conditions are 
disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly 
investigate such conditions and, ifthe Owner determines that they differ materially and cause 1 an increase or decrease 
in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall recommend an 
equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines;that : the conditions at the 
site are not materially different from those indicated in the Design-Build Documents and that ho change Jin the terms of 
the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, stating the reasons. If the 
Design-Builder disputes the Owner’s determination or recommendation, the Design-Builder may proceed as provided 
in Article 14. / J 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognises.the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents^ thejDesign-Builder 
shall immediately suspend any operations that would affect them and shall notify the OwnerJ, Upon"receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the Owner 
but shall continue with all other operations that do not affect those remains or features. Requests for adjustments in the 
Contract Sum and Contract Time arising from the existence of such remains or features may be made.as provided in 
Article 14. 

§ 5.6 Allowances | r ,, h / r 

§ 5,6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents (as 
referenced in Appendix.B). Items covered by allowances shall be supplied for such amounts^ and by such persons or 
entities as the Owner may direct, but the Design-Builder shall not be required to employ persons^of entities to whom 
the Design-Builder has reasonable objection. }i 


§ 5.6.2 Unless otherwise provided in the Design-Build Documents, L , .f 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall beincluded in the Contract 
Sum but not in the allowances; and t / \ \ 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount ofthe Change Order shall reflect (1) the difference betwjepn actual costs 
and the allowances under Section 5,6,2.1 and (2) changes in Design-Builder’$ costs under 
Section 5,6.2.2. jf 

i '''t.S ;■ 

§ 5.63 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. 
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§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the Owner 
has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone to whom 
the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder desires to change any of the personnel, Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify thpjOwner and provide the 
name and qualifications of the proposed new personnel, design professional, Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional. Contractor or supplier or (2) that the Owner requires adchtional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

; I 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to the 
Owner the names of persons or entities (including,those who are to furnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day period 
shall constitute notice of no reasonable objection. 15 S 

f -1 l 

;i 'i i f 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Pud der, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. ' j A " ] 

§... j 

§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain at 
the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, in 
good order and marked currently to indicate field changes and selections made during construction, and one copy of 
approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with) Section 9.10.2 as 

a record of the Work as constructed. { 

; ■ ■■' \ ’ 

§ 5.9 Use of Site . 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. f 

§ 5.10 Cutting and Patching / \ 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed constniction Hy the Owner or a 
separate contractor except with written consent of the Owner and of such separate contractor; sjich consent shall not be 
unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Ownerjbr a separate contractor 

the Design-Builder’s consent to cutting or otherwise altering the Work. || U 

1 ? i k 

U i ( 

§ 5.11 Cleaning Up || \\ 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste materials 
or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall remove 
waste materials, rubbish, the Design-Builder’s tools, construction equipment,,machinery and surplus materials from 
and about the Project. 

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, foe Owner may do so and 
Owner shall be entitled to reimbursement from the Design-Builder. I / \ | 

§ 5.12 Access to Work U ) j 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regaining Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply wjth while at the site, 
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§ 5,13 Construction by Owner or by Separate Contractors 

§ 5,13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 

§5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the Owner’s 
own forces; and to award separate contracts in connection with other portions of the Project, or other construction or 
operations on the site, under terms and conditions identical or substantially similar to this Contract, including those 
terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the Design-Builder 
promptly after execution of any separate contract. If the Design-Builder claims that delay or additional cost is involved 
because of such action by the Owner, the Design-Builder shall make a Claim as provided in Article 14. 

I i 

§ 5.13.1,2 When separate contracts are awarded for different portions of the Project or other construction or operations 
on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mednthe individual or entity 
that executes each separate agreement with the Owner. I I 

J !. 

■ i) j 

§ 5,13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own fori^s, and of each separate 
contractor, with the Work of the Design-Builder, who shall cooperate with them. The Design-Builder shall participate 
with other separate contractors and the Owner in reviewing their construction schedules. The Design-Builder shall 
make any revisions to the construction schedule deemed necessary after a joint review and mutual agreement. The 
construction schedules shall then constitute the schedules to be used by the Design-Builder, Separate contractors and 
the Owner until subsequently revised. 11 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Ownb shall be deemed to be 

subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

■i i 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and ^coordinate the 
Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 

/ i| 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owher or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written report to the 
Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of the 
Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s completed or 
partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to defects not then 
reasonably discoverable. 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the pwrier'apti other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed activjties or defective 
construction. t'f 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully pauses to completed or 
partially completed construction or to property of the Owner or separate contractors as provided m Section 10.2.5. 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner.or separate contractors in Section 5.10. 


§ 5.15 Owner’s Right to Clean Up / \ 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and hibbish, the 
Owner may clean up and will allocate the cost among those responsible. J > 

i j j J 

ARTICLE 6 CHANGES IN THE WORK || 1] 

§ 6.1 General )\ || 

§6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in the 
Design-Build Documents. 
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§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may issue 
a Change Directive without agreement by the Design-Builder. 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and the 
Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. 

§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

.1 The change in the Work; ; } 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build 
Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 3 

§ 6.3 Change Directives ?| 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to agreement 
on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive; without invalidating the 
Contract, order changes in the Work within the general scope of the Contract consisting of additions, deletions or other 
revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the 
Design-Builder’s compensation, and Contract Time being adjusted accordingly. 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a; Change Order. 

; ...i 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on one 
of the following methods: ./ j 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 
permit evaluation; j 1 

.2 . Unit prices stated in the Design-Build Documents or subsequently agreed upon; 5 j 
.3 Cost to be determined in a manner agreed upon by the parties and a mutually iacceptajble fixed or 
percentage fee; or "’ A \ 

.4 As provided in Section 6.3.7. 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application of 
such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Desigp^Builder, the 
applicable unit prices shall be equitably adjusted. / . / 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed withithe change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the ^method, if any, provided 
in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

§ 6.3,6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the 
Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall be 
effective immediately and shall be recorded as a Change Order. / \ 

p \ \ 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment infhe Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.33, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, ah itemized accounting together with appropriate supporting data. Unless otherwise provided in 
the Design-Build Documents, costs for the purposes of this Section 63.7 shall be limited to the following: 

.1 Additional costs of professional services; 
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.2 Costs of labor, including social security, unemployment insurance, fringe benefits required by 
agreement or custom, and workers’ compensation insurance; 

.3 Costs of materials, supplies and equipment, including cost of transportation, whether incorporated or 
consumed; 

,4 Rental costs of machinery and equipment, exclusive of hand tools, whether rented from the 
Design-Builder or others; 

.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to the 
Work; provided that costs of premiums, penults, and taxes that are based on marginal additions to an 
existing sum or quantity may all be reasonably estimated subject to correction at the time of Final 
Payment, or other agreed time when the actual costs of the marginal additions^qan be determined or 
mutually agreed upon; and jg 

.6 Additional costs of supervision and field office personnel directly attributable; to the change. 

Allowable Overhead and Profit Charges : Additional overhead and profit attributable to! the change in contract 
pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum often percent (10%) of the allowable direct costs 
or .the unit: pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%).of;:the allowable direct 

costs. . ’3 

C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is allowable 

by the Contractor for administration of the sub-contract. }\ 

Retainage : The District requires a retainage of three and one-half percent (3.5%) of the totafdontract price, as may be 
amended by any approved Change Order, to be. withheld from the Contractor’s payments throughout the term of the 
Contract Agreement and payable at the time of final payment after a) full completion of all work to be performed and 
all requirements established in the Contract Agreement and acceptance by the District, b) submittal of all closeout 
documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for every 
subcontractor who performed work on the project evidencing they have received final payment of undisputed work 
and retainage withheld. As a condition of the contract, no more than three and one-half percent (3|5%) shall be 
retained from the progress payments of any subcontractor by the Contractor until final completion of that portion of 
the work. Prompt payment of retainage to all subcontractors at final completion of their acceptableWork regardless of 
timing during the contract is mandatory . The Contractor shall at final completion, ensure ,no amount of the 
Contractor’s retained funds is allocable to the completed and accepted work of any subcontractor nor to 
materials or equipment purchased from any supplier unless such amounts are in dispute and the Contractor 
has not requested payment for such disputed amounts to date. Such amounts in dispute shall belidentified on 
the Contractor’s affidavit of payment of debts/claims submitted with final documents . 

/ 1 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion/or change that results in 
a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment; in the Design-Builder’s 
compensation, shall be actual net cost. When both additions and credits covering related Work or substitutions are 
involved in a change, the allowance for overhead and profit shall be figured on the basis of net increase, if any, with 
respect to that change. t§ U 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the; Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will make 
an interim determination for purposes of certification for payment for those costs deemed to be reasonably justified. 
The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the Design-Build 
Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the right of 
Design-Builder to disagree and assert a Claim in accordance with Article 14. / / . |. 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments!, in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-jBuilder’s Compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders;may bedssued for all or 
any part of a Change Directive. 1 \ 
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ARTICLE 7 OWNER’S RESPONSIBILITIES 
§7.1 General 

§7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner with 
respect to all Project matters requiring the Owner’s approval or authorization. 

§7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and take 
other action to protect the integrity and exclusivity of the project payment bond(s). 

§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Desigp-Build Documents with 
reasonable promptness. 8 

§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required;l|y the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and wateppollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also> provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project; and a legal 
description of the site under the Owner’s control. 

§ 7.2.3 The Owner shall promptly obtain easements and legal authorizations or entitlementsfegarclingsite utilization 
where essential to the execution of the Project. I . ..j 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, andjother permits, 
licenses and inspections, / J 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under fhis Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. Iii no event shall the 
Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of the 
Work, , \\ 

t 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with the 
Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request fo/writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s obligations 
under the Design-Build Documents and the Design-Builder’s Proposal. li 

!; i j 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially’authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder. . .j 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, upon 
request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for investigation 
of subsurface, air and water conditions when such services are reasonably necessary to properly carry out the design 
services furnished by the Design-Builder. In such event, the Design-Builder shall specify the service? required. Such 
services may include, but are not limited to, test borings, test pits, determinations of soil bearing values, percolation 
tests, evaluations of hazardous materials, ground corrosion and resistivity dests, and necessary! operations for 
anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants [shall inclujde preparation 
and submission of all appropriate reports and professional recommendations. 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. J 
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§ 7,3 Submittals 

§ 7.3,1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions and 
quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken in 
accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal schedule, 
with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate review. The 
Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under Sections 3.1.11, 3.1.12, 
and 5.2.3, The Owner’s review shall not constitute approval of safety precautions or, unless otherwise specifically 
stated by the Owner, of any construction means, methods, techniques, sequences or procedures. The Owner’s approval 
of a specific item shall not indicate approval of an assembly of which the item is a component. 

| i ' 
t i 

§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner drifts designee shall notify 
the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the parf of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures^ ior for the safety 
precautions and programs in connection with the Work, because these are solely the DesignrBuilder’s rights and 
responsibilities under the Design-Build Documents. jf 

: i l ■■ • 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work inafecordance with the 
requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not be 
responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. /} 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.$ 2,. Whether or not such 
Work is fabricated, installed.or completed. However, neither this authority of the Owner nor^a decision made.in good 
faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility °f the Owner to the 
Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or employees, 
or other persons or entities performing portions of the Work. \ 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.8 and the 
date of final completion in accordance with Section 9.10. 4 

§ 7.8 Owner’s Right to Stop Work / ..... | / / 

If the Design-Builder fails to correct Work which is not in accordance with the requirements: 6f the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordanceiwith the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, until 
the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give rise to a 
duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person or entity, 
except to the extent required by Section 5.13.1.3. ) 5 - 

§ 7,9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to cany out the Work in accordance with the Design-Build Documents and 
fails within a ten-day period after receipt of written notice from the Owner to commence and continue correction of 
such default or neglect with diligence and promptness, the Owner may, without prejudice to other remedies the Owner 
may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued deducting from 
payments then or thereafter due the Design-Builder the reasonable cost of correcting such deficiencies , If payments 
then or thereafter due the Design-Builder are not sufficient to cover such amounts, the Design-Builder shall pay the 
difference to the Owner. For Work on the critical path to beneficial occupancy of the Projeqf (or defined component 
thereof) the ten-day. period referenced herein is reduced to five (5) days during the 60 days prior to substantial 
completion as shown on the last schedule properly submitted under § 3.1.9. ! ^ . \ 
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ARTICLE 8 TIME 

§8.1 Progress and Completion 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work, 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in wilting, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract, 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. \ 

§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 

H ' 5 

The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will incur 
as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; use of 
alternate sites for the educational program; disruption of class locations; disruption of athletic program; disruption of 
public service activities planned for the project; loss of rental of the project; security risks due to comingling of project 
workers with additional persons on and near the site; additional safety risks of equipment, vehicles, and unfinished 
work on the campus during the academic term; general disruption of the teaching and learning process due to project 
activities during the academic term; moving equipment during the academic term when students and full staff are 
present; harm to the Owner’s reputation and established goodwill among the community, parents, students, and staff 
due to late delivery of the project; loss of student morale and academic performance due to the ongoing Work during 
the academic term; harm to the Owner’s public relations; disruption and inefficiency of the management of all the 
Owner’s facilities and other current construction projects. The measurement of such damages is difficult. 

Accordingly, such damages are converted to Liquidated Damages as follows: for each day the Worlds not 
Substantially Complete beyond the Contract Time allowed for Substantial Completion, liquidated damages of $1000 
will be due from the Design-Builder to the Owner; for each day the Work is not Finally Complete beyond the Contract 
Time allowed for Final Completion, liquidated damages of $500 will be due from the Design-Builder to the Owner. 

\ \l t 

§ 8.2 Delays and Extensions of Time 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act or neglect 
of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the Work by 
the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes beyond the 
Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispufejresolution or 
by other causes that the Owner determines may justify delay, then the Contract Time shall be emended by Change 
Order for such reasonable time as the Owner may determine. ; / \ 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article^. 

U H 

§ 8.2.3 Weather Delays : When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented by data substantiating the weather conditions a) were abnormal for a period of time which 
could not have been reasonably anticipated; b) had an adverse effect on the work scheduled,fand alternate work 
unaffected by the weather could not have been done; and c) had an adverse effect on the construction schedule such 
that the loss of work time will adversely impact the established completion date. The Contractor must make every 
effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to, 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to,alternate work days 
within the work week, or other such actions. Such time extension request shall be in writing'atid submitted to the 
District for approval within ten (10) days from the end of the event causing the impact on the.Construction schedule. 

An extension of time not requested within the appropriate time period shall not be considered. The approved 
extension of time shall be incorporated in the next Change Order. ijj {j 

§ 8.2.4 Anticipated Weather Delays: A total of five (5) days per calendar month (n on-cumulative) shall be 
anticipated by the Contractor as “adverse weather,” and such time shall not be considered justification for an extension 
of time. Such anticipated adverse weather days are established only for normally scheduled work days, excluding 
Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days are severe enough to 
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impact the scheduled work on the following work day. If adverse weather days beyond the five (5) days anticipated 
are substantiated and the Contractor could not mitigate the impact of the additional adverse weather days, an extension 
of time may be allowed only to the extent of the actual impact on the last approved construction schedule and only to 
the extent of one (1) full day of extended time for each full working day of adverse weather conditions which 
prevented a forty-hour work week within a seven (7) day calendar week. A request for adverse weather extension 
shall not be allowed after the date established for substantial completion. 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION U 

§ 9.1 Contract Sum j 

The Contract Sum is stated in the Design-Build Amendment. f \ 


§ 9.2 Schedule of Values j . . ..J 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to the 
first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a schedule of 
values allocating the entire Contract Sum to the various portions of the Work and prepared inisuch form and supported 
by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to by the Owner, 
shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

§ 9.3 Applications for Payment ■ \ if 

§ 9.3,1 At least ten days before the date established for each progress payment, the Design-Builder shall submit to the 
Owner an itemized Application for Payment for completed portions of the Work. The application shall be notarized, if 
required, and supported by data substantiating the Design-Builder’s right to payment as the Owner may require, such 
as copies of requisitions from the Architect, Consultants, Contractors, and material suppliers,'and shall reflect 
retainage if provided for in the Design-Build Documents. L . .I 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment ph! account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

■ • ’ / /% I 

§ 9.3.L2 Applications for Payment shall not include requests for payment for portions of foe Work for which the 

Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or o|her persons or 
entities providing services or work for the Design-Builder, unless such Work has been performedfry others whom the 
Design-Builder intends to pay. 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on pr qff the/bite shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner fonestablish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, andSshalJ include the costs of 
applicable insurance, storage and transportation to the site for such materials and equipmenfistored off the site. 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service; covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Desigh-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make a 
claim by reason of having provided labor, materials and equipment relating to the Work. 

§ 9.4 Certificates for Payment if ! f 

The Owner shall, within twenty-one days after receipt of the Design-Builder’s Application foj Payment, issue to the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due,[and notify the 
Design-Builder in writing of the Owner’s reasons for withholding certification in whole or ifijpart as provided in 
Section 9.5.1. f • 
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§ 9.5 Decisions to Withhold Certification 

§ 9,5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify the 
whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the Owner 
from loss for which the Design-Builder is responsible because of |! 

.1 defective Work, including design and construction, not remedied; 

.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless security 
acceptable to the Owner is provided by the Design-Builder; 5 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a separate contractor; 

.6 - reasonable evidence that the Work will not be completed within the Contract Time, and that the unpaid 

balance would not be adequate to cover actual or liquidated damages for the anticipated delay; or 
.7 repeated or substantial failure to carry out the Work in accordance with the Dbsigh4Build Documents. 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will pie made for amounts 
previously withheld. 


§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, issue 
joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 

failed to make payment for Work properly performed or material or equipment suitably delivered. 

./ J 

§ 9,6 Progress Payments . , f / ?J 

§9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment Sin the manner and within 

the time provided in the Design-Build Documents. | 

§ 9,6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event more 
than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, Contractor, 
and other person or entity providing services or work for the Design-Builder is entitled, reflecting percentages actually 
retained from payments to the Design-Builder on account of the portion of the Work performed tiy the Architect, 
Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate agfyefobnt with each 
Architect, Consultant, Contractor, and other person or entity providing services or work for tlje Design-Builder, 
require each Architect, Consultant, Contractor, and other person or entity providing services}or work for the 
Design-Builder to make payments to subconsultants and subcontractors in a similar manned» l : 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, ^Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. / 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Guilder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall have the right to contact 
the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Oypier shall have 
no obligation to pay or to see to the payment of money to a Consultant or Contractor, \ l 

I.| s 

§ 9,6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6,3 and 9.6.4, 
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§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 


§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time required 
by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice to the 
Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be extended 
appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’sjreasonable costs of 
shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents.': J 

§ 9.8 Substantial Completion \ . . .j 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof is 
sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. 


§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner an occupancy permit 
issued by the South Carolina Office of School Facilities and a comprehensive list of items to be completed or corrected 
prior to final payment. Failure to include an item on such list does not alter the responsibility: of the Design-Builder to 
complete all Work in accordance with the Design-Build Documents. U \ ■- 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whether the Work 
or designated portion thereof is substantially complete. If the Owner’s inspection discloses any item, whether or not 
included on the Design-Builder’s list, which is not sufficiently complete in accordance with the Design-Build 
Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended use, the 
Design-Bui lder shall, before issuance of the Certificate of Substantial Completion, complete or correct such item upon 
notification by the Owner. In such case, the Design-Builder shall then submit a request for another inspection by the 
Owner to determine Substantial Completion. f / \ 

§ 9.8.4 Prior to issuance ofthe Certificate of Substantial Completion under Section 9.8.5, the Owper and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. ’■ \ 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for the 
Owner’s signature an occupancy permit issued by the South Carolina Office of School Facilities and,ajCertificate of 
Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial Cqnipjietion; establish 
responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, damage tp the Work and 
insurance; and fix the time within which the Design-Builder shall finish all items on the list acconipanying the 
Certificate. Warranties required by the Design-Build Documents shall commence on the dat^of Substantial 
Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of Substantial 
Completion. Hi! 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, if 
any, the Owner shall make payment of retainage applying to the Work or designated portion thereof, Payment shall be 
adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build,Documents. 

§ 9.9 Partial Occupancy or Use f / \ 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in vwritingthe ! pesponsibilities 
assigned to each of them for payments, retainage,. if any, security, maintenance, heat, utilities, damage to the Work and 
insurance, and have agreed in writing concerning the period for correction ofthe Work and commencement of 
warranties required by the Design-Build Documents. When the Design-Builder considers a portion substantially 
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complete, the Design-Builder shall prepare and submit a list to the Owner as provided under Section 9.8.2. Consent of 
the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The stage of the progress of the 
Work shall be determined by written agreement between the Owner and Design-Builder, 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly inspect the area 
to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not constitute 
acceptance of Work not complying with the requirements of the Design-Build Documents. \ : i 

§ 9.10 Final Completion and Final Payment 

§9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and acceptance 
and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. When the Owner 
finds the Work acceptable under the Design-Build Documents and the Contract fully performed, the Owner will, 
subject to Section 9.10.2, promptly issue a final Certificate for Payment. jj \ 

§9.10.2 Neither final payment nor any remaining retained percentage shall become due untij the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible! or ^cumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance required 
by the Design-Build Documents to remain in force after final payment is currently in effect,](3) a written statement 
that the Design-Builder knows of no substantial reason that the insurance will not be renewable to: cover the period 
required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5)hs-ebhstmcted record 
copy of the Construction Documents marked to indicate field changes and selections made during construction,. (6) 
manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) if required by the Owner, 
other data establishing payment or satisfaction of obligations, such as receipts, or releases and waivers,of liens, claims, 
security interests, or encumbrances, arising out of the Contract, to the extent and in such form as may be? designated by 
the Owner. If an Architect, a Consultant, or a Contractor, or other person or entity providing services or work for the 
Design-Builder, refuses to furnish a release or waiver required by the Owner, the Design-Builder rhay furnish a bond 
satisfactory to the Owner to indemnify the Owner against such liens, claims, security interests,,dr encumbrances. If 
such liens, claims, security interests, or encumbrances remains unsatisfied after payments are made, the 
Design-Builder shall refund to the Owner all money that the Owner may be compelled to pay in discharging such 
liens, claims, security interests, or encumbrances, including all costs and reasonable attorneys’ fees:., 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion of the 
Work fully completed and accepted. If the remaining balance for Work not fully completed dr coijected is less than 
retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of surety to 
payment of the balance due for that portion of the Work fully completed and accepted shall be submitted by the 
Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and conditions 
governing final payment, except that it shall not constitute a waiver of claims. 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens,. Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; 

.4 post-occupancy services to be provided by or through the Design-Builder, 

§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by tbb Design-Builder 
except those previously made in writing and identified by the Design-Builder as unsettled at the timejcjf final 
Application for Payment. ■(! If 

• :'i 5 

* ; i i 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY it jg 

§ 10.1 Safety Precautions and Programs • j ' :i j 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 
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§ 10.2 Safety of Persons and Property 

§ 10,2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to prevent 
damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the site, 
under care, custody or control of the Design-Builder or the Architect, Consultants, or Contractors, or 
other person or entity providing services or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, roadways, 
or structures and utilities not designated for removal, relocation or replacement in the course of 
construction. 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes; ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or their 
protection from damage, injury or loss. U 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and performance 
of the Contract, reasonable safeguards for safety and protection, including posting danger signs and other warnings 
against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and utilities of the 
safeguards and protections. || 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or uripsuaf methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and cany on such activities under 
supervision of properly qualified personnel. I k y 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10.2. id and 10.2.1.3, 
caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by any of them, or by anyone for whose acts they may be liable and for which theDesign-Buiider 
is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts or pnfissions of the 
Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the Owner may be liable, 
and not attributable to the fault or negligence of the Design-Builder, The foregoing obligations of the Design-Builder 
are in addition to the Design-Builder’s obligations under Section 3.1,14. \ \J ? 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so asitp cause damage or 

create an unsafe condition, J f \ r / 

\ i | ^ / 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers^ injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such paHy is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter, l . . J 


§ 10.3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate tpj)revefrt-foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the:;0wner in 
writing. ' j j H 

§ 10,3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise required 
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by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and qualifications 
of persons or entities who are to perform tests verifying the presence or absence of such material or substance or who 
are to perform the task of removal or safe containment of such material or substance. The Design-Builder will 
promptly reply to the Owner in writing stating whether or not the Design-Builder has reasonable objection to the 
persons or entities proposed by the Owner. If the Design-Builder has an objection to a person or entity proposed by the 
Owner, the Owner shall propose another to whom the Design-Builder has no reasonable objection. When the material 
or substance has been rendered harmless, Work in the affected area shall resume upon written agreement of the Owner 
and Design-Builder. By Change Order, the Contract Time shall be extended appropriately and the Contract Sum shall 
be increased in the amount of the Design-Builder’s reasonable additional costs of shut-down, jdelay and start-up. 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, the 
Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, losses and 
expenses, including butnot limited to attorneys’ fees, arising out of or resulting from performance of the Work in the 
affected area, if in fact the material or substance presents the risk of bodily injury or death a$ described in 
Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or'expense is attributable to 
bodily inj ury, sickness, disease or death, or to injury to, or destruction of, tangible property (other than the Work 
itself), except to the extent that such damage, loss or expense is due to the fault or negligence : of the party seeking 
indemnity. H fj 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria, The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent qf the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 1 : 

I...| 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for remediation 
of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense are 
due to the Owner’s fault or negligence, 

/ A l 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is heldJiablejby a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

I; 

§ 10.4 Emergencies \f 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. i 

ARTICLE!! UNCOVERING AND CORRECTION OF WORK U \V / ' 

§ 11.1 Uncovering of Work i { \ f 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Desip-Build Documents. If such Work is-ih accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust:the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Documents, the costs of 
uncovering and correcting the Work shall be at the Desip-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as 
appropriate. 

§ 11.2 Correction of Work j / \ \ 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before or 
after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting; such rejected 
or nonconforming Work, including additional testing and inspections, the cost of uncovering and replacement, and 
compensation for.any desip consultant employed by the Owner whose expenses and compensation were made 
necessary thereby, shall be at the Design-Builder’s expense. 5. .J 
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§ 11,2.2 After Substantial Completion 

§ 11.2,21 In addition to the Design-Builder’s obligations under Section 3112, if, within two years after the date of 
Substantial Completion of the Work or designated portion thereof or after the date for commencement of warranties 
established under Section 9.91, or by terms of an applicable special warranty required by the Design-Build 
Documents, any of the Work is found not to be in accordance with the requirements of the Design-Build Documents, 
the Design-Builder shall correct it promptly after receipt of written notice from the Owner to do so unless the Owner 
has previously given the Design-Builder a written acceptance of such condition. The Owner shall give such notice 
promptly after discovery of the condition. During the two-year period for correction of the Wjork, if the Owner fails to 
notify the Design-Builder and give the Design-Builder an opportunity to make the correction the Owner waives the 
rights to require correction by the Design-Builder and to make a claim for breach of warranty} If the Design-Builder 
fails to correct nonconforming Work within a reasonable time during that period after receipt; of noticeffom the 
Owner, the Owner may correct it in accordance with Section 7.9. 


§ 11.2.2.2 The two-year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 1 ? 


§ 11.2.2.3 The two-year period for correction of Work shall not be extended by corrective Work performed by the 

Design-Builder pursuant to this Section 11.2. \l U 

; '} ? > 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in Accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 

Owner. \ . .i 

\ !• 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or removal 
of Work that is not in accordance with the requirements of the Design-Build Documents. / ) 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitatipijj with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period for 
correction of Work as described in Section 11.2.2 relates only to the specific obligation of theT)esign~Builder to 
correct the Work, and has no relationship to the time within which the obligation to comply with the Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically tp correct the 
Work. 

§ 11.3 Acceptance of Nonconforming Work /" \ / j. 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract'Sum will be reduced 
as appropriate and equitable. Such adjustment shall be effected whether or not final payment hasjbeen made. 
Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the nonconformity and 
the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted;W6rk by inaction or 
implication. }\ 

ARTICLE 12 COPYRIGHTS AND LICENSES ] _......j 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service, The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their respective 
Instruments of Service, including the Drawings and Specifications, and shall retain all common law, statutory and 
other reserved rights, including copyrights. Submission or distribution of Instruments of Service to mdet official 
regulatory requirements, or for similar purposes in connection with the Project, is not to be construed publication in 
derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and Contractors; and any other 
person or entity providing services or work for any of them. if B 

. . j > £ }\ 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any bther 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. 
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§ 12,3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially performs its obligations, 
including prompt payment of all sums when due, under the Design-Build Documents. The license granted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of the 
Instruments of Service solely and exclusively for use in performing services or construction for the Project 

§ 12,3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, that 
will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, iif the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license solely and 
exclusively for purposes of constructing, using, maintaining, altering and adding to the Project, provided that the 
Owner (1) agrees to pay to the Architect, Consultant or Contractor all amounts due, and (2) provide the Architect, 
Consultant or Contractor with the Owner’s written agreement to indemnify and hold harmless the Architect, 
Consultant or Contractor from all costs and expenses, including the cost of defense, related tb claims and causes of 
action asserted by any third person or entity to the extent such costs and expenses arise from the Owner’s alteration or 
use of the Instruments of Service. 

§ 12.3,2 In the event the Owner alters the Instruments of Service without the author’s written:authorization or uses the 
Instruments of Service without retaining the authors of the Instruments of Service, the Owner! releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for any 
of them, from all claims and causes of action arising from or related to such uses. The terms of this; Section 12,3.2 shall 
not apply if the Owner rightfully terminates this Agreement for cause under Sections 13,1.4 or 1312,2. 


ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment /) 

§13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written notice 
to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall have no 
liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming ihe Work, the 
Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in theInterruption and 
resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to complete, the 
remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior to 
notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted, j / 

| •' i i 

§ 13.1.3 If the Owner suspends the Project for m ore than 90 cumulative days for reasons other than the fault of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written notice. 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party' fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the terraination. 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice.to the Design-Builder 
for the Owner’s convenience and without cause, '•••. \ 

'i •' % \ 

s * ) | it 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Workperformed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. ^ iS 5 
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§ 13.2 Termination or Suspension Following Execution of the Design-Buiid Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive days 
through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
employees, or any other persons or entities performing portions of the Work under direct or indirect contract with the 
Design-Builder, for any of the following reasons: 

. 1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to be 
stopped; If. 

.2 An act of government, such as a declaration of national emergency that requires: all Work to be stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder of 
the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build.documents; or 

.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s request, 
reason able evidence as require d by Section 7.2.7. 


§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing portions 
of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or interruptions of 
the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than! 100 percent of the 
total number of days scheduled for completion, or 120 days in any 365-day period, whichever is jess. 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 


§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional-days’ written notice to 
the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3, \ j 

§ 13.2.2 Termination by the Owner For Cause \ \ j 

§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, Contractors, 
or workers or proper materials; / J 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; \ u / 

A repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or U i I 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

H 3 f 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any oilier rights or remedies of 

the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’.written notice, 

terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 

construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to Section 3.1.15; 

and _ | / \ | 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon y/ritten request 

of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of the costs 

incurred by the Owner in finishing the Work. ? { ] J 

\ 1 11 

ii i i : 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 13,2.2.1, tije 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 1 ...... J 
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§ 13,2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages incurred 
by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and damages 
exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for such 
payments shall survive termination of the Contract and are expressly included in the performance of the Work covered 
by the Design-Builder’s performance bond. 

§ 13.23 Suspension by the Owner for Convenience 

§ 13.23.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the Work 
in whole or in part for such period of time as the Owner may determine. 15 

§ 13.23.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made; to the extent ! | 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause for 
which the Design-Builder is responsible; or 1 1 

2 that an equitable adjustment is made or denied under another provision of the Contract. 

§ 13.2,4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience' and;Without cause. 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner's coiivenience, the 
Design-Builder shall j ;j \] 

.1 cease operations as directed by the Owner in the notice; \1 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

3 except for Work directed to be performed prior to the effective date of termination stated in the notice, 
terminate all existing Project agreements, including agreements with the Architect, Consultants, 
Contractors, and purchase orders, and enter into no further Project agreements and purchase orders. 

§ 13.2.43 In case of such termination for the Owner’s convenience, the Design-Builder shall be efitjitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

'■ ■■• l ! 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION \ ’ * 

§ 14.1 Claims \ % 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of righjt, payment of 
money, or other relief with respect to the terms of the Contract, The term ’’Claim” also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. / 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all cl aimMand causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract in 
accordance with the requirements of the binding dispute resolution method selected in Section 1 .pj, within the time 
period specified by law, \\ U 

§ 14.13 Notice of Claims ............ J 

§ 14,13.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 

| \ . 

§ 14.13.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Garner or Design-Builder 
that have not otherwise been waived pursuant to Sections 9,10.4 or 9.10.5, must be initiated by prompt written notice 
to the other party. The notice requirement in Section 14.1,3.1 and the Initial Decision requirement as ^condition 
precedent to mediation in Section 14.2.1 shall not apply. . \ \ 

\ l j •; 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as! otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents, 
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§ 14,1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that relates 
to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property arising 
under Section 10,4. 

§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builders Claim shall include an estimate of costjahd of probable effect of 
delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary; 

§ 14.1.6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be documented 
by data substantiating that weather conditions were abnormal for the period of time, could not have been reasonably 
anticipated, and had an adverse effect on the scheduled construction. \ 

§ 14.1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating 
to this Contract. This mutual waiver includes • } • ■ - 

.1 damages incurred by the Owner for rental expenses, for losses of use, income!, profit, financing, 

business and reputation, and for loss of management or employee productivity or of the services of such 
persons; and • m U 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, andfforjloss of profit except 
anticipated profit arising directly from the Work and otherwise available under this Agreement, 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination in 
accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents. 

§ 14.2 Initial Decision / /\ \ 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 of the Agreement and Sections B.3.2.9 andB,3.2.10 of Exhibit B to this Agreement, unless 30 days have passed 
after the Claim has been initiated with no decision having been rendered Unless otherwise mutually agreed in writing, 
the Owner shall render the initial decision on Claims. \ 

§ 14.2.2 Procedure A 

§ 14.2.2,1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a written 
response to Owner within ten days after receipt of the notice required under Section 14,1.3. U Thereafter, the Owner 
shall render an initial decision within ten days of receiving the Design-Builder’s response: (l|)fwithdr awing the Claim 
in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a comproriiise.( / 

§ 14,2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, ;jthe Qwner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 1:4.1.3. T. (1) request 
additional supporting data, (2) render an initial decision rejecting the Claim in whole or in p^rt, (3) render an initial 
decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render an initial decision 
because the Owner lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision.. The retention of such 
persons shall be at the Owner’s expense. 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional supporting 
data, the Design-Builder shall respond, within ten days after receipt of such request, and shall either (1!) provide a 
response on the requested supporting data, (2) advise the Owner when the response or supporting.data jwill be 
furnished or (3) advise the Owner that no supporting data will be furnished, Uponreceipt of the response or supporting 
data, if any, the Owner will either reject or approve the Claim in whole or in part. ..J 


AIA Document A141*' - 2014. Copyright ° 2004 and 2014 by The American institute of Architects, All rights reserved. WAHNJNG: This AIA Document 
Is protected by TJ.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA* Document, or any portion 
of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was 
produced by AIA software at 16 *.31:41 on 05/07/2015 under Order No,D551642066JL which expires on 06/22/2015, and is not for resale. 

User Notess (942945196) 


30 


PAPR - 000261 







§ 14.2.5 The Owner’s Initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identity any change 
in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties but subject 
to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute resolution. 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of Section 14.2.6.1. 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the other party 
file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the demand 
fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue binding 
dispute resolution proceedings with respect to the initial decision. f \ 

| I. 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the surety, 
if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s default, the 

Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the controversy. 

If 

§ 14.3 Mediation • * ■ 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those waived 
as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent to binding 
dispute resolution. If ; i 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall probeed in advance of 
binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 6Q days from the date 
of filing, unless stayed for a longer period by agreement of the parties or court order. f 1 

l :? 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the place 
where the Project is located, unless another location is mutually agreed upon. Agreements reached in mediation shall 
be enforceable as settlement agreements in any court having jurisdiction. 


ARTICLE 15 MISCELLANEOUS PROVISIONS . ' j'C )\ 

§ 15.1 Governing Law , \ 

The Contract shall be governed by the law of the place where the Project is located. \ 

§ 15.2 Successors and Assigns \\ 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2,2, neither party to the Contract shall assign the Contract as a whole without written consent of 
the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. L / 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lehder providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the Design-Build 
Documents. The Design-Builder shall execute all consents reasonably required to facilitate such assignment 

|.J 

§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, other 
than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for review at 
least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, Architect, 

Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, the 
Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that a^e;consistent with this 
Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. The 
Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates qfjconsents that 
would require knowledge, services or responsibilities beyond the scope of their services. 

i ; ;; ; 

§ 15.3 Written Notice i^ 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to.a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party giving 
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notice. Written notice may also be established by acknowledgements and responses exchanged via electronic 
communications such as electronic mail or any internal messaging functionality of BIM and/or project management 
software used by the parties for the project. 


§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed or 

available by law. n 

11 

■j 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty afforded 
them under the Contract, nor shall such action or failure to act constitute approval of or acquibscence in a breach 
thereunder, except as may be specifically agreed in writing. j 

If. 

§ 15.5 Tests and Inspections • |,| 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required ]by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public 
authority, and shall bear all related costs of tests,, inspections and approvals. The Design-Builder shall give the Owner 
timely notice of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements until 
after bids are received or negotiations concluded, and (2) tests, inspections or approvals where budding codes or 
applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder; 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice to 
the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense, 4 i 

(/\\ 

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.52 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 


§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Bui Id 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. 


§ 15.5,5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the Owner 
will do so promptly and, where practicable, at the normal place of testing. 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be mkde promptly to avoid 
unreasonable delay in the Work. \ \ ■ 


§ 15.6 Confidential Information j ****** 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential Information 
constitutes a warranty to the party receiving such Confidential Information that the transmitting party is authorized to 
transmit the Confidential Information, If a party receives Confidential Information, the receiving party shall keep the 
Confidential Information strictly confidential and shall not disclose it to any other person or entity except as set forth 
in Section 15.6.1. 4 


§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as recced by law or 
court order, including a subpoena or other form of compulsory legal process issued by a coutfror governmental entity. 
A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Cofifidential 
Information as set forth in this Contract. \ .... I 
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§ 15,7 Capitalization 

Terms capitalized in the.Contract include those that are (1) specifically defined, (2) the titles of numbered articles or 
(3) the titles of other documents published by the American Institute of Architects, 

§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all’ 1 and 
"any" and articles, such as ’’the" and "an,” but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. { \ 

i i 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have welLknown technical or 
construction industry meanings are used in the Design-Build Documents in accordance with!:such recognized 
meanings. 



The safety and security of District staff, students and the general public are of utmost priority to the District 
To that end, the Architect shall be responsible for ensuring compliance by the Architect and any employees, agents 
or representatives of the Architect, including all Design Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 

existing occupied building. jj f If 

B. No fraternizing with, threats to, or use of abusive or profane language in the presence of {students, parents, 

visitors, or District representatives, agents, or employees. | A ' .7.| 

C. No improper attire, actions or gestures while on any District property. |.._.J 

No smoking on District property in conformance to Horry County Board of Education policy. ; Violations of 
such policy shall result in a civil penalty of up to $1,000 per occurence to the individual responsible and/or 
the Architect for whom the individual is a Principal, employee, agent, or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the Architect’s 
Principals, employees, agents, and representatives performing work on District property and contractually 
require the same of all Design Consultants, their employees, agents, and representatives ./No |employees, agents 
or representatives of the Architect and Design Consultants having committed violent crimes| crimes against 
children, or crimes of moral turpitude are allowed access to the District’s premises. Such-SLED criminal 
background checks shall be maintained on file in the offices of the respective Architect and Design Consultant 

and made available to appropriate District personnel or the District’s legal counsel immediately; upon request. 

\ j 

-a 

Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations pf the design of the 
Project among the Design Builder’s promotional and professional materials. The{D e{s;i gn Builder 
shall be given reasonable access to the completed Project to make such representations. The District shall provide 
professional credit for the Architect and Design Builder in the District’s promotional materials for the Project. 
The Architect shall not make any representations in promotional and professional materials other than the 
identification of the District without the District’s approval of the written copy prior to submission, printing and 
distribution. This condition shall survive termination or completion of this Agreement. § 


-Free Workplace 


The Architect and the Architect’s Design Consultants shall be responsible for initiating, mamtaming and supervising 
all drug-free programs in connection with the performance of this Agreement. The drug-free programs shall conform 
to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as may; be amended. 



The District shall have the right to audit the books and records of the Architect to the ektent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order (Attachment E) 
data. Such books and records related to the work covered under this Agreement shall be maintained by the 
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Architect for a period of not less than three (3) years from the date of final payment to the Architect under this 
Agreement. This requirement shall also apply to any Design Consultants performing services under the Architect’s 
direction. 

The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaiping to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at no 
additional cost to the District. This requirement shall survive termination or completion ofithe Agreement. 

■5 ;i 

Traffic Control On-Site and Off-Site; The Contractor shall conduct its operations in a manner to not interrupt 
pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of Transportation. 
The worksite shall be confined to the smallest area possible allowing maximum use of streets, sidewalks, parking 
areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. The Contractor shall 
use Worker and traffic control signs and devices necessary to comply with Section VI of ITS. Department of Labor, 
Federal Highway Administration, Manual on Uniform Traffic Control Devices for' -Streets and. Highways 
(Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, streets, or highways when 
work performed obstructs public traffic. When such traffic areas are obstructed to any extent tfy work in progress, 
workers equipped with flags shall direct vehicle and pedestrian traffic. The workers sol designated shall not be 
assigned any other duties while engaged in directing traffic. \{ } 

Safety Designee: The Contractor shall designate a competent individual at the worksite iyhose duty shall be 
the prevention of accidents and the implementation and monitoring of all OSHA construction safety: standards and 
requirements. The competent individual shall serve as spotter where there is exposure?of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to ’’lay down” areas or work areas by unauthorized 
individuals. 

Licenses and Permits: During the term of the contract, the Contractor shall be responsible j for obtaining and 
maintaining in good standing, all licenses (including professional licenses, if any), ppirriits; inspections and 
related fees for each or any such licenses, permits and/or inspections required by state, bounty,!city or other 
government entity or unit to accomplish the work specified in this solicitation and the contract! j 

_ Iran Divestment Act : The Iran Divestment Act List is a list published by the [State] Board pursuant to 

Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at the 
following URL: http://procurement.sc.gov/PS/PS-irandivestment.phtmf.) Consistent with Section 11-57-310(B), the 
Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into, a subcontract, 
that person is on the then-current version of the Iran Divestment Act List |\ / / 

Immigrant Workers: The “South Carolina Illegal Immigration and Reform Act” requires all eriiptriyers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and authorized 
to work. Effective January 1,2012, all South Carolina employers are required to enroll in theTJ,S;I Department of 
Homeland Security’s E-Verify program and verify the status of new employees within three business days, using 
E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employer or sii^pension/revocation 
of the employer’s business licenses. \ 

S.C. Code § 8-14-40 Compliance: Design-Builder certifies that the Design-Builder will comply with the requirements 
of S.C. Code § 8-14-10 ef seq . and agrees to provide to the Owner any documentation required to establish either: (a) the 
applicability of that chapter to the contractor, subcontractor, and sub-subcontractor; or (b) the compliance with this that 
chapter by the contractor and any subcontractor or sub-subcontractor. / \ \ 

ARTICLE 16 SCOPE OF THE AGREEMENT U 

§ 16.1 This Agreement is comprised of the following documents listed below: j \ j ;j 

.1 AIA Document A14l™-2014, Standard Form of Agreement Between Owner (md Design-Builder 
.2 AIA Document A141™-2014, Exhibit A, Design-Build Amendment, if executed 
.3 AIA Document A141™-2014, Exhibit B, Insurance and Bonds l. I 

A 
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.5 AIA Document E203™-2013, Building Information Modeling and Digital Data Exhibit, if completed, 
or the following: 

« » 

.6 Other: 

<<$>$ || 

\\ 

This Agreement entered into as of the day and year first written above. 


DESIGN-BUILDER (Signature) 

«Robert Ferris, Authorized Member »« >> 
(Printed name and title) 
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OWNER (Signature) 

John K. Gardner, Chief Financial Officer 
(Printed name and title) 
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Sheri L. Wainscott 


Keith R. Powell 

Tuesday, November 10, 2015 1:26 PM 

Robbie Ferris; Ara Heinz <AHeinz@horrycountyschools.net> 

(AHeinz@horrycountyschools.net); John Gardner; Mark Wolfe 

Mike Wawrzyniak; Danielle Davis 

RE: Horry School Projects 

Exhibit B - Checked Draft - (l).pdf; Exhibit B.docx 

Follow up 
Flagged 

Red Category 


Clean & redlined Exhibit B draft for CFMS attached. Please send comments / corrections. 

Keith R. Powell 
Childs & Haliigan, P.A. 

Columbia, South Carolina 
www.childs-hailigan.com 
(803) 2544035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as fisted above immediately. 


From: Keith R. Powell 

Sent: Tuesday, November 10, 2015 12:09 PM 

To: 'Robbie Ferris'; 'Ara Heinz <AHeinz@horrycountyschools.net> (AHeinz@horrycountyschools.net)’; John Gardner; 
Mark Wolfe 

Cc: 'Mike Wawrzyniak'; 'Danielle Davis' 

Subject: RE: Horry School Projects 

Clean & redline of the A141 main body. Again, please use the clean Word document to make your respective edits and 
return to me. An updated draft will then follow. 

This is only CFMS, but I figure one set is easier to keep current than -5. We will copy final agreed language over to each 
project for its own set. 

Exhibit B coming soon, 

Keith R. Powell 
Childs & Haliigan, PA 
Columbia, South Carolina 
www.chiids-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone-as listed above immediately. 


From: Keith R. Powell 

Sent: Tuesday, November 10, 2015 12:04 PM 

l 
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Sent: 

To: 

Cc: 

Subject: 

Attachments: 

Follow Up Flag: 
Flag Status: 

Categories: 






To: 'Robbie Ferris'; Ara Heinz < AHeinz@horrvcountyschools.net > ( AHeinz@horrycountvschools.net ): John Gardner; Mark 
Wolfe 

Cc: Mike Wawrzyniak; Danielle Davis 
Subject: RE: Horry School Projects 


Attached is Exhibit A for your help in completion, review & comments. Anybody who has info for the blanks fill it in and 
send back, then I'll circulate an updated draft. KRP 


Keith R. Poweli 
Childs & Halligan, PA 
Columbia, South Carolina 
www.childs-haHigan.com 
(803) 254-4035 


NOTICE: This e-mail.may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris fmailto:RFerris@sfla.biz1 
Sent: Monday, November 09, 2015 11:14 AM 

To: Keith R. Powell; Ara Heinz < AHeinz@horrvcountvschools.net > ( AHeinz@horrvcountyschools,net) 

Cc: Mike Wawrzyniak; Danielle Davis 
Subject: Horry School Projects 

Keith & Ara, ■ 

I wanted to touch base with the two of you regarding the submission requirements on the Notice of Intent to 
Award. Below is my understanding of where we stand with each of the items; 

A. AIA Document A141 - 2014 (2 originals) [Keith is preparing this and will share with FFEP when ready for 
signatures] 

B. AIA Document A141 - 2014 Exhibit A (2 originals) [Keith is preparing this and will share with FFEP when ready 
for signature] 

C. AIA Document A141 - 2014 Exhibit B (2 originals) [Firstfloor Energy Positive (FFEP) is working the bonds now; 
regarding insurance, per Keith, since we are using project insurance we can obtain this immediately after 
receiving a signed contract] 

D. AIA Document A312-2010 (2 originals) [FFEP is working] 

E. Detailed Schedule of Values (CSI Breakdown) ) [FFEP is working] 

F. Detailed Project] Schedule [FFEP is working] 

G. Copy of the Contractor's Business License in the jurisdiction where the work is being performed [Per Keith, 
FFEP can obtain these immediately after receiving a signed contract; FFEP will have the applications completed 
and ready to submit] 

We've not been contacted about a pre-construction conference so we are working to provide the information to you 
within 10 days of the Notice of Intent to Award and we interpret that to be November 17 th . 

Keith, Mike Wawrzyniak from my office will be calling you to discuss the above. 

Robbie • 


From: Robbie Ferris 

Sent: Saturday, November 07, 2015 3:52 PM 
To: Mike Wawrzyniak; Danielle Davis 
Subject: FW: 1415-91 Notices of Intent to Award 
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Mike and Danielle, Please coordinate with sam asap 


From: Sam Isham [mailto:sisham(a)metconus,com'| 

Sent: Friday, November 06, 2015 9:36 AM 

To: Ryan Parker; Mike Mitchell; Randy Langston; Robbie Ferris 

Subject: FW: 1415-91 Notices of Intent to Award 

Guys, • 


We need to get the below items in motion, they are due next week, please advise who is going to tackle what? 

Respectfully, 

Sam 


Sam Isham 32°, LEED AP | Executive Vice President 
Metcon, Inc. | 763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 
office 910,521,8013 | mobile 910.374,5620 | email: sisham@metconus.com 
website linkedin twitter instagram 



IMPORTANT: This e-mail message is intended solely for the individual or individuals to whom it is addressed. It may contain 
confidential information. If the reader of this message is not the intended recipient, you are requested not to read, copy or 
distribute it or any of the information it contains. Please delete it immediately and notify us by return e-mail or by telephone 
( 910 ) 521 - 8013 * 


From: Danielle Davis f maiito:ddavis@sfla.biz 1 
Sent: Wednesday, November 04, 2015 8:26 AM 

To: Robbie Ferris < RFerris(5)sfla.biz >; Aaron Thomas < athomaspmetconus.com >; Sam Isham < sisham@metconus,com >; 
Mike Wawrzyniak < mwawrzyniak@sfla.biz > 

Subject: RE: 1415-91 Notices of Intent to Award 


This letter mentions a pre-construction conference. Do we know that yet? 

Also, for each project, we need to provide: 

A. • AIA Document A141-2014 (2 originals) 

B. AIA Document A141 - 2014 Exhibit A (2 originals) 

C. AIA Document AT41v 2014 Exhibit B (2 originals) 

D. AIA Document A312 -2010 (2 originals) 

E. Detailed Schedule of Values (CSI Breakdown) 

F. Detailed Project Schedule 

G. Copy of the Contractor's Business License in the jurisdiction where the work is being performed. 

These documents need to be provided in 10 days, which would mean by Friday, November 13. Doesn't say whether we 
need to mail, e-mail or deliver in person. 


From: Robbie Ferris 

Sent: Tuesday, November 03, 2015 8:01 PM 


3 


PAPR - 000269 





To: Aaron Thomas; Sam Is ham; Mike Wawrzyniak; Danielle Davis 
Subject: Fwd: 1415-91 Notices of Intent to Award 

Guys I will be in a meeting first thing in the morning but we need to review this and act upon it as soon as possible. I 
don't know if her numbers are correct we probably need to confirm that the soonest possible 

Sent from my iPhone 

Begin forwarded message: 

From: Ara Heinz < AHeinz@horrvcountvschools.net > 

Date: November 3, 2015 at 5:14:12 PM EST 

To: Robbie Ferris < RFerris@sfla.biz >. " rferris@firstfloor.biz " < rferris@firstfloor.biz > 

Cc: Danielle Davis < ddavis(a>sfla.biz > 

Subject: 1415-91 Notices of Intent to Award 

Mr. Ferris, 

Please find attached the Notices of Intent to Award from Horry County Schools for the Design-Build 
Delivery of New School Facilities projects (# 1415-91). Barring any protests or issues with providing the 
information listed in the NOI, the official contract could be executed and go into effect on November 19, 
2015. (The NOI's have also been uploaded to our website at http://apps.hcs.kl2.sc.us/apps/protrac/ .) 

I am sure that either our attorneys or someone from the District will be in contact with you soon to 
discuss the next steps, but if you have any questions or concerns about documents, communications, 
procedures, etc., please do not hesitate to contact me. 

Thank you for participating in this solicitation! We look forward to working with you and your team on 
this project! 

Regards, 

Arcu 


Ara Heinz j Procurement'Servicesj @P: 843/488-6930 
Horry County Schools | 335 Four Mile Rd. | Conway, SC 29526 
Website: Procurement.horrvcountvschoois.net 
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Insurance and Bonds 


for the following PROJECT: 

(Name and location or address) 


New Carolina Forest Middle School 
(per Owner’s Request for Proposals No, 1415-91) 



THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a pol itical subdivision of the State of South ' 
Carolina. ; 

335 Four ^lileRd. : ■ 


THE DESIGN-BUILDER: 

(Name, legal status arid address) 

FIRST'FLOORENERGY POSITIVE LLG. 
333 Fayetteville St. Suite 225 
Raleigh, NC 276Q1 



THE AGREEMENT 

This Insurance Exhibit is part of the accompanying agreement for the Project, between the 
Owner and the Design-Builder hereinafter^ the Agreement), dated the nineteenth day of 
November^ in the year two thousand fiftdbn (2QT$) > 

(In words, indicate day , month and year.) 

TABLE OF ARTICLES 

B.1 GENERAL 

B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

B.3 OWNER’S INSURANCE 

BA SPECIAL TERMS AND CONDITIONS 

ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision 
in the Agreement into which this Exhibit is incorporated, the provision in this Exhibit will 
prevail. 

ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of 
insurance from a company or companies lawfully authorized to do business in the 
jurisdiction where the Project is located. The Design-Builder shall maintain the required 



n 

j Thjs document has important 
\ legal consequences. 

| Consultation with an attorney 
j is encouraged; with respect to 
\ itsjcompletiontor modification. 





ELECTRONIC COPYING of any 
portion of this AIA® Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright taws as 
set forth in the footer of this 
document. 
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insurance until the expiration of the period for correction of Work as set forth in Section 11.2.2.1 


§ B.2.1.1 Commercial General Liability with policy limits of not less than ) for each 

occurrence and hfiwffilli^L($ j in the aggregate providing coverage forjjclaijjns including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, 
and death of any person; f r—- 

,2 personal injury; ] I 

.3 damages because of injury to or destruction of tangible propertyt -property, and must contain the 
subcontractor exception to the "your work 11 exclusion; j I 

.4 bodily injury or property damage arising out of completed operations; and 
.5 contractual liability applicable to the Design-Builder's obligations under Section 3.1.14 of the 
Agreement j j | i 

I | || 

§ B.2.1.2 Automobile Liability covering vehicles owned_by the Design-Builder and non-o^ediyehicles lisedjby the 
Design-Builder with policy limits of not less than ($ $V§0QS)O j per claim ancj fine million ($ 

) in the aggregate for bodily injury, death of any person, and property dam agd arising oift offthe 
ownership, maintenance and use of those motor vehicles specified in this Section B.2,1.2, siong with^any other - 
statutorily required automobile coverage. 

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1,1 and B.2.1.2;,,, 

§ B.2.1.4 Workers'Compensation at statutory limits. ' j 

! ! i 

§ B.2.1.5 Employers’ Liability with policy limits as provided below: ! 

I $100,000 per accident. '' . ' ' ' 'U 

§ B.2,1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ? ($ 2wQQ&Q&(L* ) per claim and twd ira iliom .1 I $ 2; 5 6(L Q6Q 
) in the aggregate. / ^ \ " 


§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiation of any % 
insurance required by this Article B.2. The Design-Builder shall provide such written notice yfithimfive (5) busings \ 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is firsf aware that the 
cancellation or expiration is threatened or otherwise may occur, whichever comes first. f j | 

M | 

§ B.2.1.9 Additional insured Obligations. The Owner and its consultants and contractors shall be-additional insureds f 

on the Design-BuiIda’s primary and excess insurance policies for Commercial General Liabilify, Automobile^_j 

Liability and Pollution Liability. The additional insured coverage shall be primary and non|conlKBiaa^irffiyof~” ! ' 
the Owner’s insurance policies. The additional insured coverage shall apply to both ongoing-operations and- 
completed operations. The policy limits applicable to the additional insureds shall be the same amount applicable to 
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the named insured or, if the policy provides otherwise, policy limits not less than the amounts required under this 
Agreement 


§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 
(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner Is written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
The certificates will show the Owner and its consultants and contractors as additional insurbds ori the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile Liability - 
and Pollution Liability, Information concerning reduction of coverage on account of revised limits, claims paid 
under the General Aggregate or both, shall be furnished by the Design-Builder with reasonablejpromptness. 


§ B.2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows; f™| 

(Specify type and penal stun of bonds.) | jj j 

! I I 

Type Penal Sum ($0.00) f j j 

. A312 Performance Bond and A312 Payment Bon d • 100% of contract value, 

§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy ofThe bonds or shall -. 


permit a copy to be made. r!l 

ARTICLE B.3 OWNER'S INSURANCE 

§ B.3.1 Owner’s Liability Insurance 0 ^ 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance, 

§ B.3.2 Property Insurance j j 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendm the Owner sha| 'j 
purchase and maintain, in a company or companies lawfully authorized to do business in the juris diction-sphere the 
Project is located, property insurance written on a-b uildcr’s ri sk ’’all ri sk—o r e quiva le nt policy form m the amount of 
the4nitkd-^ent m ct S u m , plu s the value of sub s equ ent Modifiee fiens-and-e est of mate r i al s s uppll e d-or- - msteti e4-by 
other s , co mpris i ng the t o taLvafoe-for-the-enti re Project -at-th e site o n-a-r-epl acement - cost- ba sis withou t optional 
d e d u ctib le s. shall-eommence prior to e x ecutio n of the Design .... Bu il d j 

Am -endmmtrfoe-O wner s hah, pri^ te - e^ mencemeB t - ef eo ns tsnction, pu rchas e- andn ^ai ntain property insuranc e' s 
describ e d abov e in an amount sufficient to cov e r th e tota l- value of th e Work-at the site on a.replacem e nt cost-bas rs 1 
wftheu^opfio nal d e ductibles -. T he insuran c e required under t his-secti o n shall- ine tofonrtere sts of th e Owner, * 

D e sign - Builder, Architect, Consultants, Contractors, and Subcontractors in th e Project. Th e j property insurance shall 

be m ai ntame dj-unless-othcrw^s e provided in - t hc-D e si- g n. B u Ud Docum ents-er-ot herwis e agr ee d in writing by all 

persons and entities w ho ar e ben e fi eiaries-of-tbe-in surance, untibth e-Q wner has issu ed- a GeHifibate -efAkal^^ 

GompfofienH n accordance - with S e ction 9.8 of the Agr ee m eat ^South Carolina Insurance Reserve Form PD-23 . , - 
Unless the parties agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace j 
the insurance policy required under this Section B.3.2 with another property insurance poli^wrii^'Tdftfie^folar'' 
value of the Project that shall remain in effect until expiration of the period for correction of the Work set forth in 
Section 11.2.2 of the Agreement, 

The msur - an ce^equbed^under Section-B^M-shalL kic lu d e, w ithout limit ati o n, ins urance againsbt be \ \ 

pe rils of fi re (w it h e xtended c overag e) and physi c al loss or d amag e i ncluding, without - dup ljcation o f cove r agey th e ft. - | | 

vandalism, malicious mischief, collapse, earthquak e , flood, windstorm, fals e work, testing and s tartup, t e mporary j j 

building s- and debri ^e m evaMnc lu d i n g demolit i on -occasio n e d by enforcem ent o f any applicable - l e gal requir e men ts? j I 

and shall cover reasonable compensation for the - Design Builder’s s e rvices and exp e ns e s r e ^uii^d^^r e ^t^f suc^ _ { j 

in su re d - le ss-: j j 


AIA Document A141™ - 2014 Exhibit B. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA^ 
Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA' 6 Document, or any 
portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was 
produced by AIA software at 13:24:19 on 11/10/2015 under Order No>0239586208_1 which expires on 07/14/2016, and is notfor resale. 

User Notes: (1852856940) 


PAPR - 000273 









§ B.3.2.1 2 If the insurance required under Section B.3.2.1 requires deductibles, the Owner shall pay costs not 
covered because of such deductibles. 


§ B.3.2.1.3 The insurance required under Section B.3.2.1 shall cover portions of the Work stored off the site, and 
also portions of the Work in transit. 

m 

§ B.3.2.1.4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented to such 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder Shall take reasonable 
steps to obtain consent of the insurance company or companies and shall, without mutual Written consent, take no 
action with respect to partial occupancy or use that would cause cancellation, lapse or redu&iop of insurance^- 

i ! 

§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery msuran ee, 



§ B.3.2.5 If during the Project construction period the Owner insures properties, real or personal or both,, at or 
adjacent to the site by property insurance under policies separate from those insuring the Project, or if aftehfinal 
payment property insurance is to be provided on the completed Project through a policy or policies other than those 
insuring the Project during the construction period, the Owner shall waive all rights in accordance with the teMms pF 
Section B.3.2.7 for damages caused by fire or other causes of loss covered by this separate property insurance. All 
separate policies shall provide this waiver of subrogation by endorsement or otherwise. f | f 

j ] j t 

§ B.3.2.6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a^copy ofeaph policy 
that includes insurance coverages required by this Section B.3.2, Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shallprovide writtem --' ! "^^ = ^' 
notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B,3. The 
Owner shall provide such written notice within five (5) business days of the date the Owner is firstjp^are^ofthe^,^ 
cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. / '"A, 
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fiduciar y. Th eOwa -er or Design Bu Me r, - a5 - app r opriate, shall rcqui fe- ofiT h e -s ep a rate c o n tractor - s - fie scr ibe d m 

Sect - ion 5.1 3 of the Agreement, subcontractors, sub s ubcontractors, ' a g ents and e mploy ee s of any of 

themr-by- appropr - i a te agreemenfe ^ w r itten whe re le g all y required- for validity, sim ilar waivers e ach in favor of the 

other parties enumera t e d her ein, The policies sha l l provid e suc k waiver - s -o f subrogation by-e ndo rsem e nt or 

otherwis e , A w a iv er of subro g ation s h all - be -e ffe ctiv e as- t o-a person- or -e n ti ty ev e r nfeeag h t hat p e r s on or e ntity woul d 

other-wis e ha ve a-d trty-ef in demnification., contractua l or otherwise, cM-ftefr-pay t he insu r-arre e - premium dir eedwer 

indir -e etly, and wh e th e r or - net - 4 h e person er e utity had an insurable inter e st in th e prop e rty damag e d, 

j f 

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirementslif Sy " 
applicable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the Architect, Consultants -and-— 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by Appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and 
Contractors to make payments to their consultants and subcontractors in similar manner. 1 | 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured 
loss, give bond for proper performance of the Owner’s duties. The cost of required bonds shall jjbe charged agiinst 
proceeds received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which th^ 

Owner shall distribute in accordance with such agreement as the parties in interest may reach, dr as determined in 
accordance with the method of binding dispute resolution selected in the Agreement between tlie Owner and j 
Design-Builder. If after such loss no other special agreement is made and unless the Own exterminates the Contract 
for convenience, replacement of damaged property shall be performed by the Design-Builder after notificktion of a 1 

Change in the Work in accordance with Article 6 of the Agreement .J 


§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties i 

in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power™ If" J 

an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement - Ifi - fhe Qwne ^-an d Design - Bu il de r have sel ected arbitration: as 
tlie me thod o f binding di -sp ut e- resolution, th e- O wn er-a^fiduo iar y s h all ma ke s ettlement with - in s u r ers o r, in th encase 
of a - dispute over distri hu t -i- o n efi-ms ur a n c e-pr e c ee ds, in accordance w fth-th e directions of the-ar - b ftr ators - . ; 

ARTta^B.4—gPEOAL-T^^ 

Special terms and - c -e nditions -t hat modify thi s- Insur - an^e -arid^endfr^xhibi t, if any 7 - are as fol lows 1 
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Insurance and Bonds 


for the following PROJECT: 

(Name and location or address) 




New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. _1415-91) 


. : - ;/ 


THE OWNER: 

(Name, legal status and address) 


Horry County Schools. South C 
Carolina. 

. ... 

:Cohway[sC29528 




-S' ^T.Tt'*-* 3 

' ' •. ' . 


THE DESIGN-BUILDER: 

(Name, legal status and address) 


FI RSTFLOOR ENERGY POSITIVE LLC, ' 

333 Fayetteville St.. Suite 225 . . ; W y 

Raleigh, NC 2760] ? 


THE AGREEMENT 


This Insurance Exhibit is part of the accompanying agreement for the Project, between 



(In words, indicate day\ month and year,) 


TABLE OF ARTICLES 
B.1 GENERAL 

B.2 DESIGN BUILDERS INSURANCE AND BONDS 

B.3 OWNER'S INSURANCE 

B.4 SPECIAL TERMS AND CONDITIONS 


ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision 
in the Agreement into which this Exhibit is incorporated, the provision in this Exhibit 
will prevail. 

ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of 1 
insurance from a company or companies lawfully authorized to do business in the . 
jurisdiction where the Project is located. The Design-Builder shall maintain the required 


H 

ii.. 

ADDITIONS! AND DELETIONS: 

£ 

The,-author of this document 

” i 1 

has added information 
needed for its completion. 
The author may also have 
Levised the text of the 
original AIA standard form. 
Am Additions and Deletions 
hep opt that notes added 
ipfcfrmation as well as 
revisions to the standard 
f^rmj Jtext is available from 
the .author and should be 
ie viewed .1 


This document has important 
legal consequences. 

Consuihatia.on with an 
attorney is encouraged with 
respect to its completion 
hr modification. 
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ELECTRONIC COPYING of any 
portion of this AIA* Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 
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insurance until the expiration of the period for correction of Work as set forth in Section 11.2.2.1 of the Agreement. 

§ B.2.1,1 Commercial General Liability with policy limits of not less than <<two million » (S <<2,000,000 ) for each 

occurrence and « five million » ($ <<5,000,000.00 ») in the aggregate providing coverage for claims including 
.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, 
and death of any person; 

.2 personal injury; J jj 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the “your work 5 ’ exclusion; 

.4 bodily injury or property damage arising out of completed operations; and | 

.5 contractual liability applicable to the Design-Builder's obligations under Section 3.1.14jof the 
Agreement. 11 

i; 

;j j| 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owhed vehicles used by the 
D esign-Builderwith policy limits of not less than «one million >> (S <<1,000,000 h) per claiM and «one million » ($ 
<<$l ; 000 iQ 00 v 60 ») in the aggregate for bodily injury, death of any person, and property darpage arising out of the 
ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, alpng \y.ith any other 
statutorily required automobile coverage. j I jj ] 

is ij 

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial jQeneral Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided Stich primary and 

excess insurance policies result in the same or greater coverage as those required under Sections®^! J and B.2.1.2. 

ti 5 

__ .,! 

§ B,2,1.4 Workers 5 Compensation at statutory limits. 

/j 

§ B.2.1.5 Employers’ Liability with policy limits as provided below: / j 

<<$100,000 per accident» " 

/ ] 1 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than «two jriilhon;-» ($ <<2,666,600 >)) per claim and ($ 

) in the aggregate. \ ' \ 


§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice Mtlmyfiye (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware |; that the 
cancellation or expiration is threatened or otherwise may occur, whichever comes first. If \ li / 

11 ! I 

| !; j | 

§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General LiaMity| Automobile 
Liability and Pollution Liability. The additional insured coverage shall be primary and non-idntr : ibutory to any of 
the Owner’s insurance policies. The additional insured coverage shall apply to both ongoing operations and 
completed operations. The policy limits applicable to the additional insureds shall be the same amount applicable to 
the named insured or, if the policy provides otherwise, policy limits not less than the amounts required under this 
Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance accepf^ble to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written inquest. An 
additional certificate evidencing continuation of liability coverage, including coverage for completedHperations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by-Section B.2.1. 

The certificates will show the Owner and its consultants and contractors as additional insureds on the Design- 
Builder’s primary and excess insurance policies for Commercial General Liability, Automobile Liability, and 
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Pollution Liability, Information concerning reduction of coverage on account of revised limits, claims paid under the 
General Aggregate or both, shall be furnished by the Design-Builder with reasonable promptness. 

§ 8,2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 

11 

Type Penal Sum ($0.00) jj j 

A312 Performance Bond and A312 Payment Bond ■ 100% of contract value. 

j L .... 

I ’ i 

§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds coydring payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy) of the bonds or shall 
permit a copy to be made. 

! S 

ARTICLE B.3 OWNER’S INSURANCE 

§ B.3.1 Owner’s Liability Insurance n 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 

H \\ 

§ B.3.2 Property Insurance ft jj;; 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the 1 jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve Form PD-23. Unless the parties 
agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall ifeplaceL,the,insurance 
policy required under this Section B.3.2 with another property insurance policy written for the total value of the 
Project that shall remain in effect until expiration of the period for correction of the Work set forth in Section 11.2,2 
of the Agreement / -J 

4i' 

§ B.3.2,1.2 If the insurance required under Section B.3.2.1 requires deductibles, the Owner shall pay costs not 
covered because of such deductibles. jj "\. j I 

§ B.3.2.1.3 The insurance required under Section B.3.2.1 shall cover portions of the Work stored off the site, and also 
portions of the Work in transit. \ 

§ B.3.2.1.4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence until the 
insurance company or companies providing the insurance required under Section B.3.2.1 havp cpnsqritfed to such 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall feke reasonable 
steps to obtain consent of the insurance company or companies and shall, without mutual written consent, take no 
action with respect to partial occupancy or use that would cause cancellation, lapse or reduction ^insurance. 

§ B.3.2.2 Boiler and Machinery Insurance, The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund (“IRF”) PD-01, PD-09, and PD-12. jj l jj j: 


§ B. 3.2.5 If during the Project construction period the Owner insures properties, real or personal or both, at or 
adjacent to the site by property insurance under policies separate from those insuring the Project, or if after final 
payment property insurance is to be provided on the completed Project through a policy or policies pther than those 
insuring the Project during the construction period, the Owner shall waive all rights in accordance with the terms of 
Section B.3.2.7 for damages caused by fire or other causes of loss covered by this separate property insurance. All 
separate policies shall provide this waiver of subrogation by endorsement or otherwise. j j \\ 

ii 11 

§ B.3.2.6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy ofeach policy 
that includes insurance coverages required by this Section B.3.2. Each policy shall contain an generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shalLprovide Written 
notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days of the date the Owner is first aware of the 

aia Document A141’ v - 2014 Exhibit B. Copyright c 2004 and 2014 by The American Institute of Architects, All rights reserved, warning? This 
AlA Document ia protected by U.S. Copyright haw and International Treaties, Unauthorized reproduction or distribution of this AIA* 
Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible 
under the law. This draft was produced by AIA software at 14:22?58 on. 12/02/2014 under Order No .0551642066_1 which expires on 06/22/2015, 
and is not for resale. 

User Notess (1918455347) 

PAPR - 000278 





cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first, 

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section B.3,2,10, The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and 
Contractors to make payments to their consultants and subcontractors in similar manner, j k,..- - 3 

ii ii 

I J 

§ B,3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured 
loss, give bond for proper performance of the Owner’s duties. The cost of required bonds shkjl be charged against 
proceeds received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the 
Owner shall distribute in accordance with such agreement as the parties in interest may reaciij or as determined in 
accordance with the method of binding dispute resolution selected in the Agreement betweepfhe Owner and 
Design-Builder. If after such loss no other special agreement is made and unless the Owner terminates the Contract 
for convenience, replacement of damaged property shall be performed by the Design-Builder; after notification of a 
Change in the Work in accordance with Article 6 of the Agreement. \\ IS 

|! jj 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers i||les|bne of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and besign-Bqilder as the 
method of binding dispute resolution in the Agreement. 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Danielle Davis <ddavis@sfla,biz> 

Wednesday, November 11, 2015 2:02 PM 

Keith R. Powell; Robbie Ferris; Ara Heinz <AHeinz@horrycountyschools.net> 

(AHeinz@horrycountyschools.net); John Gardner; Mark Wolfe 

Mike Wawrzyniak; William F, Halligan 

Delivery of All Contract Documents pertaining to BID 1415-91 


Importance: High 

Follow Up Flag: Follow up 

Flag Status: Flagged 


Ara, 

Per our conversation earlier, FFEP will provide all contract documents as a bundled piece vs. sending documents in 
piecemail. As you are aware, we are all currently reviewing the AIA contracts and once those are finalized, we will 
submit those to you along with the detailed schedule of values and the detailed project schedule. We will submit our 
contractor's business license once our contracts are executed, 


Best, 

Danielle Davis 



Danielle M. Davis MBA 

Marketing Manager 

333 Fayetteville St., Suite 225 

Raleigh, NC 27601 

Main: 919.573.6350 

Direct: 919.573.6349 

Fax: 919.573,6355 

ddavis@sfla.biz 

www.sfla.biz 


From: Keith R. Powell [mailto:kpowell@childs-halligan.net] 

Sent: Wednesday, November 11, 2015 10:52 AM 

To: Robbie Ferris; Ara Heinz <AHeinz@horrycountyschools.net> (AHeinz@horrycountyschools.net); John Gardner; Mark 
Wolfe 

Cc: Mike Wawrzyniak; Danielle Davis; William F. Halligan 
Subject: RE: Horry School Projects 

Adding this to the A141: "Business license, insurance, and bonds must be obtained prior to issuance of a Notice to 
Proceed. Failure to obtain these within thirty (30) days of execution of the agreement makes this Agreement voidable at 
the option of the Owner." Will appear in next draft. 


Keith R. Powell 
Childs & Halligan, PA 
Columbia, South Carolina 
www.chnds-haltigan.com 
(803) 254-4035 
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NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Keith R. Powell 

Sent: Tuesday, November 10, 2015 1:26 PM 

To: 'Robbie Ferris'; 'Ara Heinz < AHeinz@horrvcountyschools.net > (AHeinz@horrvcountvschools.netV ; John Gardner; 
Mark Wolfe 

Cc: 'Mike Wawrzyniak'; 'Danielle Davis' 

Subject: RE: Horry School Projects 

Clean & redlined Exhibit B draft for CFMS attached. Please send comments / corrections. 


Keith R. Powell 
Childs & Halligan, PA 
Columbia, South Carolina 
www.childs-hatligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Keith R. Powell 

Sent: Tuesday, November 10, 2015 12:09 PM 

To: 'Robbie Ferris'; 'Ara Heinz < AHeinz@horrvcountvschools.net > ( AHeinz@horrvcountvschools.netV ; John Gardner; 
Mark Wolfe 

Cc: 'Mike Wawrzyniak'; 'Danielle Davis' 

Subject: RE: Horry School Projects 

Clean & redline of the A141 main body. Again, please use the clean Word document to make your respective edits and 
return to me. An updated draft will then follow. 


This is only CFMS, but I figure one set is easier to keep current than 5. We will copy final agreed language over to each 
project for its own set. 


Exhibit B coming soon. 


Keith R. Powell 
Childs & Halligan, PA 
Columbia, South Carolina 
www.childs-haliigan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error', this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Keith R. Powell 

Sent: Tuesday, November 10, 2015 12:04 PM 

To: 'Robbie Ferris'; Ara Heinz < AHeinz@horrvcountvschools.net > (AHeinz@horrycountvschools.net ): John Gardner; Mark 
Wolfe 

Cc: Mike Wawrzyniak; Danielle Davis 
Subject: RE: Horry School Projects 
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Attached is Exhibit A for your help in completion; review & comments. Anybody who has info for the blanks fill it in and 
send back, then 111 circulate an updated draft. KRP 


Keith R, Powell 
Childs & Haliigan, PA 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE; This e-mail may contain information that is personal and confidential, non-disclosabie and protected by attorney-ciient privilege, if you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris rmailto: RFerris@sfla.bizl 
Sent: Monday, November 09, 2015 11:14 AM 

To: Keith R. Powell; Ara Heinz < AHeinz@horrvcountvschools.net > ( AHeinz@horrvcountvschools.nen 
Cc: Mike Wawrzyniak; Danielle Davis 
Subject: Horry School Projects 

Keith & Ara, 

i wanted to touch base with the two of you regarding the submission requirements on the Notice of Intent to 
Award. Below is my understanding of where we stand with each of the items; 

A. AIA Document A141 - 2014 (2 originals) [Keith is preparing this and will share with FFEP when ready for 
signatures] 

B. AIA Document A141 - 2014 Exhibit A (2 originals) [Keith is preparing this and will share with FFEP when ready 
for signature] 

C. AIA Document A141 - 2014 Exhibit B (2 originals) [Firstfloor Energy Positive (FFEP) is working the bonds now; 
regarding insurance, per Keith, since we are using project insurance we can obtain this immediately after 
receiving a signed contract] 

D. AIA Document A312 - 2010 (2 originals) [FFEP is working] 

E. Detailed Schedule of Values (CSI Breakdown) ) [FFEP is working] 

F. Detailed Project] Schedule [FFEP is working] 

G. Copy of the Contractor's Business License in the jurisdiction where the work is being performed [Per Keith, 
FFEP can obtain these immediately after receiving a signed contract; FFEP will have the applications completed 
and ready to submit] 

We've not been contacted about a pre-construction conference so we are working to provide the information to you 
within 10 days of the Notice of Intent to Award and we interpret that to be November 17 th . 

Keith, Mike Wawrzyniak from my office will be calling you to discuss the above. 

Robbie 


From: Robbie Ferris 

Sent: Saturday, November 07, 2015 3:52 PM 
To: Mike Wawrzyniak; Danielle Davis 
Subject: FW: 1415-91 Notices of Intent to Award 

Mike and Danielle, Please coordinate with sam asap 
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From: Sam Isham [mailto:sisham@metconus.com1 

Sent: Friday, November 06, 2015 9:36 AM 

To: Ryan Parker; Mike Mitchell; Randy Langston; Robbie Ferris 

Subject: FW: 1415-91 Notices of Intent to Award 


Guys, 

We need to get the below items in motion, they are due next week, please advise who is going to tackle what? 

Respectfully, 

Sam 


Sam Isham 32°, LEED AP | Executive Vice President 
Metcon, Inc. | 763 Comtech Drive | PO Box 1149 | Pembroke. NC 28372 
office 910.521.8013 | mobile 910.374.5620 | email: sisham@metconus.com 
website linkedin twitter instagram 



IMPORTANT: This e-mail message is intended solely for the individual or individuals to whom it is addressed. It may contain 
confidential information. If the reader of this message is not the intended recipient, you are requested not to read, copy or 
distribute it or any of the information it contains. Please delete it immediately and notify us by return e-mail or by telephone 
(910) 521-8013. 


From: Danielle Davis [ mailto:ddavis@sfla.bizl 
Sent: Wednesday, November 04, 2015 8:26 AM 

To: Robbie Ferris < RFerris@sfla.biz >; Aaron Thomas < athomas@metconus.com >: Sam Isham < sisham@metconus.com >; 
Mike Wawrzyniak < mwawrzvniak@sfla.biz > 

Subject: RE: 1415-91 Notices of Intent to Award 

This letter mentions a pre-construction conference. Do we know that yet? 

Also, for each project, we need to provide: 

A. AIA Document A141 - 2014 (2 originals) 

B. AIA Document A141 - 2014 Exhibit A (2 originals) 

C. AIA Document A141 - 2014 Exhibit B (2 originals) 

D. AIA Document A312 - 2010 (2 originals) 

E. Detailed Schedule of Values (CSI Breakdown) 

F. Detailed Project Schedule 

G. Copy of the Contractor's Business License in the jurisdiction where the work is being performed. 

These documents need to be provided in 10 days, which would mean by Friday, November 13. Doesn't say whether we 
need to mail, e-mail or deliver in person. 


From: Robbie Ferris 

Sent: Tuesday, November 03, 2015 8:01 PM 

To: Aaron Thomas; Sam Isham; Mike Wawrzyniak; Danielle Davis 

Subject: Fwd: 1415-91 Notices of Intent to Award 
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Guys I will be in a meeting first thing in the morning but we need to review this and act upon it as soon as possible. I 
don't know if her numbers are correct we probably need to confirm that the soonest possible 

Sent from my iPhone 

Begin forwarded message: 

From: Ara Heinz < AHeinz(Shorrvcountvschools.net > 

Date: November 3, 2015 at 5:14:12 PM EST 

To: Robbie Ferris < RFerris(S)sfla.biz >. " rferris(S)firstfloor.biz " < rferris(5»firstfloor.biz > 

Cc: Danielle Davis < ddavis(5)sfla.biz > 

Subject: 1415-91 Notices of Intent to Award 

Mr, Ferris, 

Please find attached the Notices of Intent to Award from Horry County Schools for the Design-Build 
Delivery of New School Facilities projects (# 1415-91). Barring any protests or issues with providing the 
information listed in the NOI, the official contract could be executed and go into effect on November 19, 
2015. (The NOI's have also been uploaded to our website at http://apps.hcs.kl2.sc.us/apps/protrac/ .) 

I am sure that either our attorneys or someone from the District will be in contact with you soon to 
discuss the next steps, but if you have any questions or concerns about documents, communications, 
procedures, etc., please do not hesitate to contact me. 

Thank you for participating in this solicitation! We look forward to working with you and yourteam on 
this project! 

Regards, 

Arci' 

Ara Heinz | Procurement Services | ©P: 843/488-6930 
Horry County Schools [ 335 Four Mile Rd. | Conway, SC 29526 
Website: Procurement.horrvcountvschoois.net 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Keith R. Powell 

Wednesday, November 11, 2015 10:52 AM 

Robbie Ferris; Ara Heinz <AHeinz@horrycountyschools.net> 

(AHeinz@horrycountyschools.net); John Gardner; Mark Wolfe 

Mike Wawrzyniak; Danielle Davis; William F. Halligan 

RE: Horry School Projects 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Adding this to the A141; "Business license, insurance, and bonds must be obtained prior to issuance of a Notice to 
Proceed. Failure to obtain these within thirty (30) days of execution of the agreement makes this Agreement voidable at 
the option of the Owner." Will appear in next draft. 


Keith R. Poweil 
Childs & Halligan, PA 
Columbia, South Carolina 
www.childs-halligan.com 
(603) 254-4035 


NOTICE: This e-mail may contain information that is persona) and confidential, non-disclosable and protected by attorney-client privilege, If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material, if you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Keith R. Poweil 

Sent: Tuesday, November 10, 2015 1:26 PM 

To: 'Robbie Ferris'; 'Ara Heinz <AHeinz@horrycountyschools.net> (AHelnz@horrycountyschools.net)'; John Gardner; 
Mark Wolfe 

Cc: 'Mike Wawrzyniak'; 'Danielle Davis' 

Subject: RE: Horry School Projects 

Clean & rediined Exhibit B draft for CFMS attached. Please send comments / corrections. 

Keith R. Powell 
Childs & Halligan, PA 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Keith R. Powell 

Sent: Tuesday, November 10, 2015 12:09 PM 

To: 'Robbie Ferris'; 'Ara Heinz < AHeinz@horrvcountvschools.net > ( AHeinz@horrvcountvschools.net )'; John Gardner; 
Mark Wolfe 

Cc: 'Mike Wawrzyniak'; 'Danielle Davis' 

Subject: RE: Horry School Projects 

Clean & redline of the A141 main body. Again, please use the clean Word document to make your respective edits and 
return to me. An updated draft will then follow. 
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This is only CFMS, but I figure one set is easier to keep current than 5. We will copy final agreed language over to each 
project for its own set. 

Exhibit B coming soon. 


Keith R. Powell 
Childs & Halligan, PA 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Keith R. Powell 

Sent: Tuesday, November 10, 2015 12:04 PM 

To: 'Robbie Ferris'; Ara Heinz < AHeinz@horrvcountyschools.net > (AHeinz@horrvcountvschoois.neU : John Gardner; Mark 
Wolfe 

Cc: Mike Wawrzyniak; Danielle Davis 
Subject: RE: Horry School Projects 

Attached is Exhibit A for your help in completion, review & comments. Anybody who has info for the blanks fill it in and 
send back, then i'll circulate an updated draft. KRP 


Keith R. Powell 
Childs & HaUigan, PA 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disciosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris rmailto:RFerris(a)sfla.biz1 
Sent: Monday, November 09, 2015 11:14 AM 

To: Keith R. Powell; Ara Heinz < AHeinz@horrvcountvschools.net > (AHeinz@horrvcountvschools.net’) 

Cc: Mike Wawrzyniak; Danielle Davis 
Subject: Horry School Projects 

Keith & Ara, 

I wanted to touch base with the two of you regarding the submission requirements on the Notice of Intent to 
Award. Below is my understanding of where we stand with each of the items; 

A. AIA Document A141 - 2014 (2 originals) [Keith is preparing this and will share with FFEP when ready for 
signatures] 

B. AIA Document A141 - 2014 Exhibit A (2 originals) [Keith is preparing this and will share with FFEP when ready 
for signature] 

C. AIA Document A141 - 2014 Exhibit B (2 originals) [Firstfloor Energy Positive (FFEP) is working the bonds now; 
regarding insurance, per Keith, since we are using project insurance we can obtain this immediately after 
receiving a signed contract] 

D. AIA Document A312-2010 (2 originals) [FFEP is working] 

E. Detailed Schedule of Values (CSI Breakdown) ) [FFEP is working] 

F. Detailed Project] Schedule [FFEP is working] 
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G, Copy of the Contractor's Business license in the jurisdiction where the work is being performed [Per Keith, 
FFEP can obtain these immediately after receiving a signed contract; FFEP will have the applications completed 
and ready to submit] 

We've not been contacted about a pre-construction conference so we are working to provide the information to you 
within 10 days of the Notice of Intent to Award and we interpret that to be November 17 th . 

Keith, Mike Wawrzyniak from my office will be calling you to discuss the above, 

Robbie 


From: Robbie Ferris 

Sent: Saturday, November 07, 2015 3:52 PM 
To: Mike Wawrzyniak; Danielle Davis 
Subject: FW: 1415-91 Notices of Intent to Award 

Mike and Danielle, Please coordinate with sam asap 


From: Sam Isham [ mailto:sisham@metconus.com] 

Sent: Friday, November 06, 2015 9:36 AM 

To: Ryan Parker; Mike Mitchell; Randy Langston; Robbie Ferris 

Subject: FW: 1415-91 Notices of Intent to Award 


Guys, 

We need to get the below items in motion, they are due next week, please advise who is going to tackle what? 

Respectfully, 

Sam 


Sam Isham 32°, LEED AP | Executive Vice President 
Metcon, Inc. | 763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 
office 910,521,8013 | mobile 910.374,5620 | email: sisham@metconus.com 
website linkedin twitter instagram 



IMPORTANT: This e-mail message is intended solely for the individual or individuals to whom it is addressed, It may contain 
confidential information. If the reader of this message is not the intended recipient, you are requested not to read, copy or 
distribute it or any of the information it contains- RSease delete it immediately and notify us by return e-mail or by telephone 
(910) 521-8013. 


From: Danielle Davis [mailto:ddavis@sfla.bizl 
Sent: Wednesday, November 04, 2015 8:26 AM 

To: Robbie Ferris < RFerris@sfla.biz >; Aaron Thomas < athomas@metconus.com >; Sam Isham < sisham@metconus,com >: 
Mike Wawrzyniak < mwawrzvniak@sfla,biz > 

Subject: RE: 1415-91 Notices of Intent to Award 

This letter mentions a pre-construction conference. Do we know that yet? 
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Also, for each project, we need to provide: 


A. AIA Document A141 -2014 (2 originals) 

B. AIA Document A141 - 2014 Exhibit A (2 originals) 

C. AIA Document A141-2014 Exhibit B (2 originals) 

D. AIA Document A312 - 2010 (2 originals) 

E. Detailed Schedule of Values (CSI Breakdown) 

F. Detailed Project Schedule 

G. Copy of the Contractor's Business License in the jurisdiction where the work is being performed. 

These documents need to be provided in 10 days, which would mean by Friday, November 13. Doesn't say whether we 
need to mail, e-mail or deliver in person. 


From: Robbie Ferris 

Sent: Tuesday, November 03, 2015 8:01 PM 

To: Aaron Thomas; Sam Isham; Mike Wawrzyniak; Danielle Davis 

Subject: Fwd: 1415-91 Notices of Intent to Award 

Guys I will be in a meeting first thing in the morning but we need to review this and act upon it as soon as possible. I 
don’t know if her numbers are correct we probably need to confirm that the soonest possible 

Sent from my iPhone 

Begin forwarded message: 

From: Ara Heinz < AHeinz@horrvcountvschools.net > 

Date: November 3, 2015 at 5:14:12 PM EST 

To: Robbie Ferris < RFerris(3)sfla.biz >. " rferris(5)firstfloor.biz " < rferris@firstfloor.biz > 

Cc: Danielle Davis < ddavis(S)sfla.biz > 

Subject: 1415-91 Notices of Intent to Award 

Mr. Ferris, 

Please find attached the Notices of Intent to Award from Horry County Schools for the Design-Build 
Delivery of New School Facilities projects (# 1415-91). Barring any protests or issues with providing the 
information listed in the NOI, the official contract could be executed and go into effect on November 19, 
2015. (The NOi's have also been uploaded to our website at http://apps.hcs.kl2.sc.us/apps/protrac/ .) 

I am sure that either our attorneys or someone from the District will be in contact with you soon to 
discuss the next steps, but if you have any questions or concerns about documents, communications, 
procedures, etc., please do not hesitate to contact me. 

Thank you for participating in this solicitation! We look forward to working with you and your team on 
this project I 

Regards, 

A rev- 


Ara Heinz | Procurement Services| ®P: 843/488-6930 
Horry County Schools | 335 Four Mile Rd. | Conway, SC 29526 
Website: Procurement.horrvcountyschoois.net 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Wednesday, November 11, 2015 10:54 AM 
Robbie Ferris 

RE: Hcs new schools early site packages 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Sentiment is not to do anything unusual. You should build your schedules from the 19th I guess, or maybe the 20th if that 
is when you will have business license, insurance and bonds. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliqan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 

-Original Message- 

From: Robbie Ferris fmailto.RFerris@sfla.biz1 

Sent: Monday, November 09, 2015 5:18 PM 

To: Keith R. Powell; Ara Heinz < AHeinz@horrvcountvschools, net > 

Cc: Danielle Davis; Mike Wawrzyniak; Ryan Parker; JOHN H.RICHARDS 
Subject: Hcs new schools early site packages 

Keith/ Ara, 

We would very much like to submit the early site packages for agency approval as soon as possible. Every day gained on 
the front end of the project is a day gained at the back end of the project. Please consider our request to have the owner 
sign the early site package applications so we can submit them sooner than later. We fully understand that our 
submission of these early site packages would be done at risk. 

Thank you for your consideration of this request 
Robbie 

Sent from my iPhone 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Thursday, November 12, 2015 10:12 AM 
Robbie Ferris 
RE: HCS contracts 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Thanks. I ran it in "variance check" mode this time, so as I told your colleagues, it looks quite different from the earlier 
version but I didn't actually change all that much in the text, I think a lot of these were in the one published in the 
addendum, but that does not mean we cannot make reasonable adjustments. Fiowever I'll have to do more discussions 
with HCS about anything that changes from the original that is not just filling in blanks. 

Keith R. Powell 
Childs & Halligan, PA 
Columbia, South Carolina 
www.chiids-halligan.com 
(803) 254-4035 


NOTICE; This e-mail may contain information that is personal and confidential, non-ciisclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris [mailto:RFerris@sfla.bizl 
Sent: Wednesday, November 11, 2015 9:08 PM 
To: Keith R. Powell 
Subject: HCS contracts 

Keith, 

I might have been looking at the wrong document but it looks like you made a lot of changes to the contract issued in 
the RFP. Most of the changes are fine but here are a few thoughts. 

Our insurance carriers are still reviewing the contract and I will get you their comments, if any asap: 

• 1.1.3-The projects physical characteristics should refer back to the design builders proposal 

o 1.1,9- This should also reference the design builders proposal 

• 1.4,1-The design build proposal should be attached to make it a part of the design build documents 

e 2.1-1 would prefer to leave this article in the contract. Our team members relied on this provision being in the 

contract when developing the proposal. 

• 2.1.4.1- With this project moving as fast as it is supposed to move, paying within 30 days is far more reasonable 
than 45 days. Is there a reason HCS can't pay within 45 days. We usually try to pay contractors within 7 days on 
projects that we own and it is serious motivator. When you pay fast you have lots of leverage with subs. 

• 2.1.4.1-Some interest should be paid on late payments. 1 % per month is normal. Do they have problems with 
paying their bills on time? 

• 5.7.2- Line 5 and line 7 - can we change 14 days to 7 days - this job needs to move fast. 

e 5.14.3- Why would the owner not be responsible to the DB if the owners consultant damage the work. For 

example- the owners technology contractor destroys the ceilings the day before the building opens. Why should 
the owner not be responsible to the design builder in this case? 

• 6.3.7- Can we add language that clarifies that the post occupancy services will not delay closeout and release of 
retainage. 
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• 7.2.3-ls there a reason that you deleted zoning variances? I doubt a variance is required but unless I am missing 
something the owner is responsible for getting variances if required. 

• 9.7 - Given the speed of this project can we change this back to 7 days 

• 10.3- According to the addendum I recall that the owner is responsible for removal of Haz Mat at MB middle. 
Should we acknowledge this in the contract so that everyone is clear about this? 

• 12.3.2-1 don't think it's reasonable for the owner to be able to terminate the contract and then use the 
construction documents and, further, if there is a problem make the Design Builder and Architect responsible for 
that problem. I would leave this "as is" in the original contract. 

• 13.2.4.3- Why is it not fair for the DB to make a reasonable profit if the owner cancels the contract. We could 
define what reasonable is if you would be more comfortable. 

• A.3.1.6- Design Builders assumptions and clarifications: 

The design builders proposal dated xxx is acceptable to the owner and is determined by the owner to comply 
with the requirements of the RFP. 

• A.4.1.and A.4.2 We will get you the info to fill in blanks a sap. 



4 ft c n ! ItCU 

Robert W. Ferris, AIA, REFP, LEEDAP 

CEO/President 
SfL+a Architects 

333 Fayetteville Street, Suite 225 
Raleigh, NC 27601 
Cell: 919.610.2251 
Fax: 919.573.6355 

rferris@sfla.biz 

www.sfla.biz 


"I'd put my money on solar energy... I hope we don't have to wait till oil and coal run out before we tackle that." Thomas 
Edison, in conversation with Henry Ford and Harvey Firestone, March 1931. 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Wednesday, November 11, 2015 5:01 PM 
Keith R. Powell 
Firstfloor 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Keith, 

Firstfloor energy positive has 3 member managers. This allows any of the 3 managers to sign for the company. 

I will be the primary 

Richard Green and Eric Lindstrom are also member managers and can sign forthe company. Apparently some smart 
lawyer suggested this so that documents could still be signed if someone goes on vacation etc...Vacations are not 
common occurrences with me so it will not likely be an issue. 

Robbie 


sfi+a 

A 5 C M llli. I *» 

Robert W. Ferris, AIA, REFP, LEED AP 

CEO/President 

333 Fayetteville Street, Suite 225 
Raleigh, HC 27601 
Cell: 919,610.2251 
Fax: 919.573,6355 

rferris@sfla.biz 

www.sfla.biz 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Wednesday, November 11, 2015 9:08 PM 
Keith R. Powell 
HCS contracts 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Keith, 

I might have been looking at the wrong document but it looks like you made a lot of changes to the contract issued in 
the RFP. Most of the changes are fine but here are a few thoughts. 

Our insurance carriers are still reviewing the contract and I will get you their comments, if any asap: 

• l.l.3-The projects physical characteristics should refer back to the design builders proposal 

• 1,1.9- This should also reference the design builders proposal 

• l.4.1-The design build proposal should be attached to make it a part of the design build documents 

• 2.1-1 would prefer to leave this article in the contract. Our team members relied on this provision being in the 
contract when developing the proposal. 

• 2.1.4.1- With this project moving as fast as it is supposed to move, paying within 30 days is far more reasonable 
than 45 days. Is there a reason HCS can't pay within 45 days. We usually try to pay contractors within 7 days on 
projects that we own and it is serious motivator. When you pay fast you have lots of leverage with subs. 

• 2.1.4.1-Some interest should be paid on late payments. 1% per month is normal. Do they have problems with 
paying their bills on time? 

• 5.7.2- Line 5 and line 7 - can we change 14 days to 7 days - this job needs to move fast. 

• 5.14.3- Why would the owner not be responsible to the DB if the owners consultant damage the work. For 
example- the owners technology contractor destroys the ceilings the day before the building opens. Why should 
the owner not be responsible to the design builder in this case? 

• 6.3.7- Can we add language that clarifies that the post occupancy services will not delay closeout and release of 
retainage. 

• 7.2.3-ls there a reason that you deleted zoning variances? I doubt a variance is required but unless I am missing 
something the owner is responsible for getting variances if required. 

• 9.7 - Given the speed of this project can we change this back to 7 days 

• 10.3- According to the addendum I recall that the owner is responsible for removal of Haz Mat at MB middle. 
Should we acknowledge this in the contract so that everyone is clear about this? 

• 12.3.2-1 don't think it's reasonable for the owner to be able to terminate the contract and then use the 
construction documents and, further, if there is a problem make the Design Builder and Architect responsible for 
that problem. I would leave this "as is" in the original contract. 

• 13,2.4.3- Why is it not fair for the DB to make a reasonable profit if the owner cancels the contract. We could 
define what reasonable is if you would be more comfortable. 

• A.3.1.6- Design Builders assumptions and clarifications: 

The design builders proposal dated xxx is acceptable to the owner and is determined by the owner to comply 
with the requirements of the RFP. 

• A.4.1.and A.4.2 We will get you the info to fill in blanks asap. 
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Robert W. Ferris, AlA, REFP, LEED AP 

CEO/President 
SfL+a Architects 

333 Fayetteville Street, Suite 225 
Raleigh, NC 27601 
Cell: 919,610.2251 
Fax: 919.573,6355 

rferris@sfla.biz 

www.sfla.biz 


"I'd put my money on solar energy... I hope we don't have to wait till oil and coal run out before we tackle that." Thomas 
Edison, in conversation with Henry Ford and Harvey Firestone, March 1931. 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 


Keith R. Poweli 

Friday, November 13, 2015 3:42 PM 
Robbie Ferris 
Re: HCS contracts 
image002,png 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Not a bad idea. I have morning booked up Thursday but could probably arrive mid afternoon. 

Working on the owner rep issue. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803)254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

On Nov 13, 2015, at 3:10 PM, Robbie Ferris < RFerris(a>sfla.biz > wrote: 

Keith, 

Would it make sense if you set up a meeting for next Thursday where we go to Horry and I and the 
owner sign contracts? 

I am told, by subcontractors, that the normal procedure in Horry County is that if applications for 
payment are received by the 23 rd you get paid by the 10 th . You might want to confirm that the 23 rd is 
there magic date for applications for payment. 

Here is the info for the remaining blanks: 

A2.2- Keith these are the days for each project per the schedule in our proposal: 

Carolina Forest MS 
Myrtle Beach MS 
St James IS 
Socastee ES 
Socastee MS 


Article A.4: 

Carolina Forest Middle School: 
Superintendent: Mark Branch 
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Project Manager: Charlie Rollins 
Assistant Superintendent: Gary Pipkin 

Myrtle Beach Middle School: 

Superintendent: Ed Bruce 
Project Manager: Rusty Woolard 
Assistant Superintendent: Ray Carrino 

St, James Intermediate: 

Superintendent: Randall Jernigan 
Project Manager: Steve Bond 
Assistant Superintendent: Rodney Nichols 

Socastee ES: 

Superintendent: Dale McCoy 
Project Manager: Mike Dickman 
Assistant Superintendent: David Isham 

Socastee Middle School: 

Superintendent: Phil Asslynn 
Project Manager: Mike Dickman 
Assistant Superintendent: Bob Green 

Article A.4.2 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 

Article 3.1.5.1 

Keith 

In addition to the allowances in the RFO, listed below, we have a landscaping allowance of $200,000 for 
each school except that we have 250,000 for myrtle beach middle school. Our overhead and profit is 
outside this number. This is the amount that we can issue to subcontractors for the actual work. If we 
don't spend all of this HCS will get it back. You can list this in the allowance section or the contingency 
section, I don't think it matters... 


CF 


MB 


SJ 


SM 


SE 


tal not including the landscape allowance 


1030.000 - Owner Furniture Allowance 
1031.000 - Owner Hardware Allowance 
1032.000 - Owner Controls Allowance 
1033.000 - Owner Fire Alarm Allowance 
1034.000 - Owner Playground Equip. All 
1035,000 - Owner Special Inspections All 
1036.000 - Owner Commissioning Alio 
1037.000 - Owner Technology Allowance 


$ 1,500,000 $ 1,500,000 
$ 350,000 
$ 650,000 
$ 750,000 

$ 150,000 
$ 125,000 
$ 1,865,000 $ 1,865,000 


$ 1,500,000 $ 1,250,000 $ 1,000,000 


$ 350,000 

$ 350,000 

$ 350,000 

$ 250,000 

$ 650,000 

$ 650,000 

$ 650,000 

$ 500,000 

$ 750,000 

$ 750,000 

$ 750,000 

$ 600,000 


$ 150,000 

$ 

350,000 

$ 150,000 

$ 150,000 

$ 150,000 

$ 150,000 

$ 125,000 

$ 125,000 

$ 125,000 

$ 100,000 


$ 1,865,000 $ 1,645,000 $ 1,275,000 
$ 5 ,390,000 $ 5,390,000 $ 5 ,540,000 $ 4,920,000 $ 4,225,000 $ 


25,465,000 


to 


<image002,png> 

Robert W. Ferris, AIA, REFP, LEEDAP 


2 


PAPR - 000296 




CEO/President 
SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919.610,2251 

Fax; 919.573,6355 

rferhs@sfla.biz 

www.sfla.biz 


"I'd put my money on solar energy,,. I hope we don't have to wait till oil and coal run out before we 
tackle that." Thomas Edison, in conversation with Henry Ford and Harvey Firestone, March 1931. 
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Sheri L. Wasmscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla,biz> 
Thursday, November 12, 2015 5:20 PM 
Keith R. Powell 
Horry county schools 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith 

This relates back to Our proposal taking precedent over the RFP, We had additional allowances in our proposal that were 
not outlined in the RFP. For example we had $200,000 for landscaping in our proposal. 

Sent from my iPhone 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 


Robbie Ferris <RFerris@sfla.biz> 
Thursday, November 12, 2015 9:06 PM 
Keith R. Powel! 

Re: HCS contracts 
image001.png 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Ok 

I understand, I will go back and look at my rfp version again 
I do think many of my comments would accrue to the benefit of the district 
As well as to us 
Robbie 

Sent from my iPhone 

On Nov 12, 2015, at 10:12 AM, Keith R. Powell < kpowell(5)childs-halliEan.net > wrote: 

Thanks. I ran it in "variance check" mode this time, so as I toid your colleagues, it looks quite different 
from the earlier version but I didn't actually change all that much in the text. I think a lot of these were 
in the one published in the addendum, but that does not mean we cannot make reasonable 
adjustments. However I'll have to do more discussions with HCS about anything that changes from the 
original that is not just filling in blanks, 


Keith R. Powell 
Childs & Hatligan, PA 
Columbia, South Carolina 
www,chi!ds-ha! Iigan.com 
(803) 254-4035 

NOTICE; This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If 
you have received this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you 
receive this message in error, please notify us by telephone as listed above immediately. 


From: Robbie Ferris f mailto:RFerris@sfla.biz1 
Sent: Wednesday, November 11, 2015 9:08 PM 
To: Keith R. Powell 
Subject: HCS contracts 

Keith, 

I might have been looking at the wrong document but it looks like you made a lot of changes to the 
contract issued in the RFP. Most of the changes are fine but here are a few thoughts. 

Our insurance carriers are still reviewing the contract and I will get you their comments, if any asap: 

• 1.1.3-The projects physical characteristics should refer back to the design builders proposal 

» 1.1.9- This should also reference the design builders proposal 

• 1.4.1-The design build proposal should be attached to make it a part of the design build 
documents 


l 


PAPR - 000299 





• 2.1-1 would prefer to leave this article in the contract. Our team members relied on this 
provision being in the contract when developing the proposal. 

• 2.1.4.1- With this project moving as fast as it is supposed to move, paying within 30 days is far 
more reasonable than 45 days. Is there a reason HCS can't pay within 45 days. We usually try to 
pay contractors within 7 days on projects that we own and it is serious motivator. When you pay 
fast you have lots of leverage with subs. 

• 2.1.4.1-Some interest should be paid on late payments. 1% per month is normal. Do they have 
problems with paying their bills on time? 

• 5.7.2- Line 5 and line 7 - can we change 14 days to 7 days-this job needs to move fast. 

• 5.14.3- Why would the owner not be responsible to the DB if the owners consultant damage the 
work. For example- the owners technology contractor destroys the ceilings the day before the 
building opens. Why should the owner not be responsible to the design builder in this case? 

• 6.3.7- Can we add language that clarifies that the post occupancy services will not delay closeout 
and release ofretainage, 

• 7.2.3-ls there a reason that you deleted zoning variances? I doubt a variance is required but 
unless I am missing something the owner is responsible for getting variances if required. 

• 9.7 - Given the speed of this project can we change this back to 7 days 

• 10.3- According to the addendum I recall that the owner is responsible for removal of Haz Mat 
at MB middle. Should we acknowledge this in the contract so that everyone is clear about this? 

• 12.3.2-1 don't think it's reasonable for the owner to be able to terminate the contract and then 
use the construction documents and, further, if there is a problem make the Design Builder and 
Architect responsible for that problem. I would leave this "as is" in the original contract. 

• 13.2.4.3- Why is it not fair for the DB to make a reasonable profit if the owner cancels the 
contract. We could define what reasonable is if you would be more comfortable. 

• A.3.1.6- Design Builders assumptions and clarifications: 

The design builders proposal dated xxx is acceptable to the owner and is determined by the 
owner to comply with the requirements of the RFP. 

• A.4.1.and A.4.2 We will get you the info to fill in blanks asap. 

<image001.png> 

Robert W. Ferris, AIA, REFP, LEED AP 

CEO/President 
SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919.610.2251 

Fax: 919.573,6355 

rferris@sfta.bte 

www.sfta.biz 


”l'd put my money on solar energy... I hope we don't have to wait till oil and coal run out before we 
tackle that." Thomas Edison, in conversation with Henry Ford and Harvey Firestone, March 1931. 


2 


PAPR - 000300 




Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 

Follow Up Flag: 
Flag Status: 

Categories: 


Robbie Ferris <RFerris@sfla.biz> 
Friday, November 13, 2015 12:15 PM 
Keith R. Powell 
Horry allowance 

Follow up 
Flagged 

Red Category 


Keith, 

I recall the board approving funds to restore the owner contingency, I assume that contingency will be held outside of our 
contract, however if we want it inside of our contract for some reason we can do that but we would have to increase The 
contract amount by the amount of the owner contingency, I am fine with it either way. 

Robbie 

Sent from my iPhone 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Friday, November 13, 2015 3:10 PM 
Keith R. Powell 
HCS contracts 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith, 

Would it make sense if you set up a meeting for next Thursday where we go to Horry and I and the owner sign 
contracts? 

I am told, by subcontractors, that the normal procedure in Horry County is that if applications for payment are received 
by the 23 rd you get paid by the 10 th . You might want to confirm that the 23 rd is there magic date for applications for 
payment. 

Here is the info for the remaining blanks: 

A2.2- Keith these are the days for each project per the schedule in our proposal: 

Carolina Forest MS 
Myrtle Beach MS 
St James IS 
Socastee ES 
Socastee MS 

Article A.4: 

Carolina Forest Middle School: 

Superintendent: Mark Branch 
Project Manager: Charlie Rollins 
Assistant Superintendent: Gary Pipkin 

Myrtle Beach Middle School: 

Superintendent: Ed Bruce 
Project Manager: Rusty Woolard 
Assistant Superintendent: Ray Carrino 

St. James Intermediate: 

Superintendent: Randall Jemigan 
Project Manager: Steve Bond 
Assistant Superintendent: Rodney Nichols 

Socastee ES: 

Superintendent: Dale McCoy 
Project Manager: Mike Dickman 
Assistant Superintendent: David Isham 
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Socastee Middle School: 
Superintendent: Phil Asslynn 
Project Manager: Mike Dickman 
Assistant Superintendent: Bob Green 


Article A.4.2 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 

Article 3.1.5.1 

Keith 

In addition to the allowances in the RFO, listed below, we have a landscaping allowance of $200,000 for each school 
except that we have 250,000 for myrtle beach middle school. Our overhead and profit is outside this number. This is the 
amount that we can issue to subcontractors for the actual work. If we don't spend all of this HCS will get it back. You can 
list this in the allowance section or the contingency section, I don't think it matters... 


CF MB SJ SM SE total not including 


the landscape allowance 
1030.000 - Owner Furniture Allowance 
1031.000 - Owner Hardware Allowance 
1032.000 - Owner Controls Allowance 
1033.000 - Owner Fire Alarm Allowance 
1034.000 - Owner Playground Equip. All 
1035.000 - Owner Special Inspections All 
1036.000 - Owner Commissioning Alio 
1037.000 - Owner Technology Allowance 


$ 1,500,000$ 1,500,000 

$ 1,500,00 

$ 350,000 

$ 350,000 

$ 350,000 

$ 650,000 

$ 650,000 

$ 650,000 

$ 750,000 

$ 750,000 

$ 750,000 


$ 

150,000 

$ 150,000 

$ 150,000 

$ 150,000 

$ 125,000 

$ 125,000 

$ 125,000 

$ 1,865,000 $ 1,865,000 

$ 1,865,0 


5 ,390,000 $ 5 ,390,000 $ 5 ,540,000 


3 $ 1,250,000 $ 1,000,000 
$ 350,000 $ 250,000 

$ 650,000 $ 500,000 

$ 750,000 $ 600,000 

$ 350,000 

$ 150,000 $ 150,000 

$ 125,000 $ 100,000 

>0 $ 1,645,000 $ 1,275,000 
4,920,000 $ 4,225,000 $ 25,465,000 





Robert W. Ferris, AIA, REFP, LEED AP 

CEO /President 
5fl+a Architects 

333 Fayetteville Street, Suite 225 
Raleigh, NC 27601 
Cell: 919.610,2251 
Fax: 919.573.6355 

rferhs@sfla.biz 

www.sfla.biz 


"I’d put my money on solar energy... I hope we don't have to wait till oil and coal run out before we tackle that," Thomas 
Edison, in conversation with Henry Ford and Harvey Firestone, March 1931. 
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From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Friday, November 13, 2015 3:43 PM 
Keith R. Powell 
Re: HCS contracts 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Ok 

Let me know 
Sent from my iPhone 

On Nov 13, 2015, at 3:42 PM, Keith R. Powell < kpowell(a>childs-halligan.net > wrote: 

Not a bad idea. I have morning booked up Thursday but could probably arrive mid afternoon. 


Working on the owner rep issue. 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 


www.childs-halligan.com 


(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

On Nov 13, 2015, at 3:10 PM, Robbie Ferris < RFerris(5)sfla.biz > wrote: 

Keith, 

Would it make sense if you set up a meeting for next Thursday where we go to Horry 
and I and the owner sign contracts? 

I am told, by subcontractors, that the normal procedure in Horry County is that if 
applications for payment are received by the 23 rd you get paid by the 10 th . You might 
want to confirm that the 23 rd is there magic date for applications for payment. 

Here is the info for the remaining blanks: 

A2.2- Keith these are the days for each project per the schedule in our proposal: 

Carolina Forest MS 
Myrtle Beach MS 
St James IS 

l 

PAPR - 000304 





Socastee ES 
Socastee MS 

Article A.4: 

Carolina Forest Middle School: 

Superintendent: Mark Branch 
Project Manager: Charlie Rollins 
Assistant Superintendent: Gary Pipkin 

Myrtle Beach Middle School: 

Superintendent: Ed Bruce 
Project Manager: Rusty Woolard 
Assistant Superintendent: Ray Carrino 

St. James Intermediate: 

Superintendent: Randall Jernigan 
Project Manager: Steve Bond 
Assistant Superintendent: Rodney Nichols 

Socastee ES: 

Superintendent: Dale McCoy 
Project Manager: Mike Dickman 
Assistant Superintendent: David Isham 

Socastee Middle School: 

Superintendent: Phil Asslynn 
Project Manager: Mike Dickman 
Assistant Superintendent: Bob Green 

Article A.4.2 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 

Article 3.1.5.1 

Keith 

In addition to the allowances in the RFO, listed below, we have a landscaping allowance 
of $200,000 for each school except that we have 250,000 for myrtle beach middle 
school. Our overhead and profit is outside this number. This is the amount that we can 
issue to subcontractors for the actual work. If we don't spend all of this HCS will get it 
back. You can list this in the allowance section or the contingency section, I don't think it 
matters... 


CF MB SJ SM 


SE total not including the landscape allowance 

1030.000 - Owner Furniture Allowance $ 1,500,000 $ 1,500,000 

,000,000 

1031.000 - Owner Hardware Allowance $ 350,000 $ 350,000 

250,000 

1032.000-Owner Controls Allowance $650,000 $650,000 

500,000 

1033.000-Owner Fire Alarm Allowance $750,000 $ 750,000 

600,000 


$ 1,500,000 $ 1,250,000 $ 1 
$ 350,000 $ 350,000 $ 

$ 650,000 $ 650,000 $ 

$ 750,000 $ 750,000 $ 
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1034.000 - Owner Playground Equip. All 
350,000 


$ 150,000 $ 

1035.000 - Owner Special Inspections All 
150,000 

$ 150,000 $ 150,000 

$ 150,000 $ 150,000 $ 

1036.000 - Owner Commissioning Alio 
100,000 

$ 125,000 $ 125,000 

$ 125,000 $ 125,000 $ 

1037,000 - Owner Technology Allowance 
,275,000 

$ 1,865,000 $ 1,865,000 $ 1,865,000 $ 1,645,000 $ 1 

$ 5,390,000 $ 5 ,390,000 

,225,000 $25,465,000 

$5,540,000 $4,920,000 $4 
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Robert W. Ferris, A!A, REFP, LEED AP 

CEO/President 
SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919.610,2251 

Fax; 919.573.6355 

rferris@sfla.biz 

www.sfla.biz 


Td put my money on solar energy,.. I hope we don't have to wait till oil and coal run out 
before we tackle that." Thomas Edison, in conversation with Henry Ford and Harvey 
Firestone, March 1931. 
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Sheri L. Wainscott 


From: 

Robbie Ferris <RFerris@sfla.biz> 

Sent: 

Friday, November 13, 2015 4:57 PM 

To: 

Keith R. Powell 

Subject: 

FW: Horry County School Schedule VS Proposal 

Attachments: 

HCS - 4 School Combo - Schedule 09.01.15.pdf; HCS - 5 School Combo -11.1115 REV# 
l.pdf 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Keith, 

I have included the email chain with our project manager so in case I don't fully describe the dates were proposing you 
will have the benefit of the schedule in his words. 

We propose reducing the total duration from 575 days to 566 days in exchange for a bit of grace in how we get there. In 
our individual schedules ,in our proposal, we made a mistake. We scheduled pilings on the wrong school so we 
corrected that mistake here. We propose you use the "revised" dates below for the contract, As far as Socastee MS goes 
rriy ideas are as follows: 

Option 1: 547 days from a notice to proceed if pilings are not needed and 566 days if pilings are needed. 

Option 2: A schedule will be determined once a site is selected but it is expected that the schedule will 
approximate the schedule for Socastee Elementary School 

Robbie 

From: Ryan Parker [mailto:rparker@metconus.com] 

Sent: Wednesday, November 11, 2015 7:13 PM 
To: Robbie Ferris 

Cc: Aaron Thomas; Sam Isham; David Philyaw (dphilyaw@taloving.com); Mike Mitchell (mmitcheli@taloving.com); 
mrichter@taloving.com; rlangston@taloving.com 
Subject: RE: Horry County School Schedule VS Proposal 

Robbie, 

We need to discuss this tomorrow in depth so that everyone is on the same page before you submit to anyone with 
Horry County or their council, 

• Notes 

o St. James and Carolina Forest had the pile activities switched which accounts for the difference in their 
duration 

o The proposal asked for a schedule for the 4 school combo. An assumption was made that land would be 
bought and mass grading drawings could be prepared close to, or before the 10/5 start date. That didn't 
happen so the elementary school took the place of the middle school. 

® Myrtle Beach Middle School 

o Original 10/5 thru 4/3 - 546 
o Revised 11/19 thru 5/19 - 547 

• St. James Intermediate School 

o Original 10/5 thru 3/10 - 522 
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o Revised 11/19 thru 6/2 - 561 
® Carolina Forest Middle School 

o Original 10/5 thru 4/25 - 568 
o Revised 11/19 thru 5/5-533 
® Socastee Elementary 

o Original 10/5 thru 5/2 - 575 
o Revised 11/19 thru 6/7 - 566 
® Socastee Middle School 

o No land at time of original subcontract 
o Original 4 School combo schedule didn’t include elementary. 

With Regards 

Ryan Parker | Senior Project Manager 

Metcon, Inc. | 763 Comtech Drive | PO Box 1149 j Pembroke, NC 28372 
off ice 910.521.8013 | mobile 910.374.2766 | emaikrparker@metcoiius.com 
website | linkedin j twitter j instaqram 



From: Robbie Ferris f mailto:RFerris@sfla.biz1 
Sent: Wednesday, November 11, 2015 4:24 PM 
To: Ryan Parker 

Cc: Aaron Thomas; Sam Isham; David Philyaw fdphilvaw@taloving.comh Mike Mitchell fmmitcheii@talovinq.com ~); 
mrichter@talovinq.com: rlanaston@talovinq.com 
Subject: RE: Horry County School Schedule VS Proposal 

® Ryan, We need the days for each individual project since we have 5 contracts. This would be the days "From the 
Schedule submitted with the proposal” 


From: Ryan Parker rmailto:rparker@metconus.coml 
Sent: Wednesday, November 11, 2015 2:03 PM 
To: Robbie Ferris 

Cc: Aaron Thomas; Sam Isham; David Philyaw fdphilvaw@talovinq.com) : Mike Mitchell (mmitchell@talovinq.com ); 

mrichter@talovinq.com:rlanaston@talovinq.com 

Subject: Horry County School Schedule VS Proposal 

Robbie, 

In response to your question via text. “The contract states the number of calendar days from a notice to proceed 
as opposed to a stipulated day. Ryan please tell me the number of calendar days in our proposal that was from 
the date we had shown them signing the grading application until we had shown the project being complete. ” 

® From the Schedule submitted with the proposal 

o Civil Mas Grading Drawings in for review October 5th 2015 
o Final Completion of all 4 projects 5/2/17 
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o Total Calendar Days-575 

• From the Updated Schedule - (conference call at 3:00 PM with Civil Engineer and Southern Asphalt) 
o Civil Mass Gradign Drawings in for Review- 11/19/2015 
o Final Completion for all 4 projects - 6/7/2015 

■ This doesn’t include Socastee Middle which we don’t have a site for. It is handled 
differently based on assumptions of when we will be given the site, 
o Total C alendar D ays - 5 66 D ays 

With Regards 

Ryan Parker | Senior Project Manager 

Met con, Inc. | 763 Comtech Drive j PO Box 1149 | Pembroke, NC 28372 
office 910.521.8013 | mobile 910.374.2766 | emaikrparker@metconus.com 
website [ linkedin | twitter | instaqram 
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[HCS - Combo Four Schools 


Classic Schedule Layout 


13,2015 


01-Sep-15 13:36 
5tr 4.2017 PTTC 


[Activity JD 


Activity-Name 


Planned] Start 
Duration 


Finish 


Aug | Sep Jan | Feb | Mar [ Apr j May [ Jun j Jui ~] ~Aug j Sep 



Oct Nov Dec 


Apr [ May | Jun | Jut | Aug j Sep j Oct [ Nov | Dec | Jan 


HCS - COMB4 HCS - Combo Four Schools 
HCS - COMB4.1 Design/Permfting 

A1560 Civil - Mass Grading Drawings 
A1060 Project Award 
AlQ7Q Contract Negotiator 
Al 080 Owner Desg n Review 

A1540 Preliminary agency revfews-OSF.DOT.SCDHEC, local 

A1590 Civil - Mass Grading Permit Review 

Al620 CM-Final Drawings 

A1550 Contract Executed 

A1580 Architectural/MEP Design 

A1900 Mechanical Pent House Design and SD 

A1640 Structural Design 

A16Q0 Mass Grading Permit Issued 

A1010 Structural Permlting 

A1630 Civil - Final Permit Review 

Al 91 o Mechanica 1 Pentho use Permitting 

AI 67 O ArchhecturalA/lEP Permtling 

A1680 Architectural/Building Permit Issued 

HCS - COMB4.2 Construction 

Al 860 Caro Ena Forest Middle - Site Timber Operations 
A1830 Myrtle Beach Middle - Demo 
Al 750 Structural Shop Drawings - Steal/Precast 
Al 780 St James Intermediate - Site Clearing 
Al 870 Carolina Forest Middle - Site Remediations 
A1760 ' Steel Fab 
. " A1770 Precast Fab 

A1840 Myrtle Beach Middle - Site Clearing and Building Pad 
Al 790 St James Intermediate - Building Pad 
; A1880 Carolina Forest Middle - Install Fifes 

Al 850 Myrtle Beach Middle - Foundations through Compeltbn 
A1820 St James Intermediate - Erect Steel Through Completion 
Al890 ■ CaroDna Forest Middle - Foundations to Compeltion 


432 IO-Sep-15 
135 10-Sep-15~~ 
20 10-Sep-15 

.0 05-Dct-15* 

10 05-Oct-15 
10 G5 -DcM 5 
20 05-Oct-15 
35 05-Oct-15 
’ 40 05-Oct-15 
0 19-6^5 
65 IS-Oct-15 
" 46 l9-Oci-15 
25 26-Oct-l5 
0 23-Nov-15 

’ 26 ’ 30-NOV-15. 

40 3 O-N 0 V-I 5 
30 ii-Deo-IS 
40 18-Jan-IS 
0 14-Mar-16 
392 02-Nov-15 
30 024JOV-15 
~ 35 Ts-Nov-i 5 
15 14-Dec-15 
25 l4-Deo15 
40 14-Deo15 
25 04-Jan-16 


02-May-17 

14- Mar-16 
02-Dd-15 

~ i¥ocM5'~' 

16-Oct-15. 

3b-Od-15 

2 O-N 0 V-I 5 

Y 27 -N 0 V-I 5 

15 - Jan -16 

" ll-Dec-15 ' 
27-Nov-15 

” 25-Dec-15 
^2-Jan-16 
~ 22-Jan-16 " 
11-Mar-16 


14-Mar-16, HCS - C0MB4.1 Design/Permiting 


02-May-17 
ll-bec-15 
' QI^Jan-16 
lbl^Jan-16 

l"5-Jan-16 

05-Feb-16 

05-Feb-16 


25 04-Jan-1S 

OS-Feb-16 

' 20 04-Jan-16 

29-Jan-16 

15 18-Jan-16. 

.05-Feb-16 

20 25-Jan-16. 

19-Feb-16 

306 OI-Feb-16. 

03-Apr-17 

285 08-Feb-16. 

.lO-Mar-17. 

317 08-Feb-16. 

.25-Apr-17 ' 

310 24^Feb-16 

02-May-17 


| C entrap Negotiator! j 
| Owner Design;Review ; : 

P re lip-; in ary agency reviews-OSf.DOT.SCDHi 
Civil - Mass Grading Permit Review 
l\ Civil J Final prawiiigs 


Architecturat/MEP Design 


Mechanirjal Pent House Design and SD 


Structural Design : 

Massji radfng Permit Issued j 

Structural Permhing : 1 

Civil-Final Permit Review: ; : : 

■Mechanical Penthouse Permitting ' 

— | Arch’rtectural/MEP Permiting: : 

ArchrteduratfBuilding Permitilssued: 


] Carolina forest Middle - Site Timber Operations ; 

| Myrtle Beach Middle- Demo j 
Structural Shop Drawings - Steel/Precast I 

St James Intermediate - Site C tearing 

Carolina Forest Middfe:- Sile Remediations: 

si^el Fab; ■ ‘ •.•. ) . 

Precast Fab ; : : • • 

Myrtle Beach Middle - Site Clearing and Building Pad 
SI James Intermediate L Building Pad 
Carolina Forest Middle - Install Fifes 


¥ 02-May-l7, HCS;- COMB4 HCS - Combo Four Schod 


02-May-1 7, HCS 


intermediate - Erect 


- COMB4.2 Construt 


Myrtle Beach Middle - Foundations through Compeltion 


Steel Through Completion 


Carolina Forest Middle - Foundations to 


Compeltion 


Socastee Middle- Foundations to Completion 


l Actual Work 
i Remaining Work - 


Critical Remaining Work 
i> Milestone 


[TASK filter All Activities 


©Prtmavara Systems, Inc, 


PAPR-000310 














































































HCS - Combo Four Schools 


Classic Schedule L 


11-Nov-15 18:4 


vity ID 

Activity Name 

Planned 

Duration 

Actual 

Duration 

Activity % 
Complete 

Start 

Finish 

HCS - COMB4 HCS - Combo Four Schools 

430 

24 


OI-Sep-15 A 

23-Jun-17 

HCS - COMB4.1 Design/Permiting 

118 

24 


01-Sep-15 

14-Apr-16 

A1560 

Civil - Mass Grading Drawings 

20 

24 

100% 

01-Sep-15 

29-Sep-1‘ 

A1060 

Project Award 

0 

0 

0% 

02-Nov-15* 


A1070 

Contract Negotiaion 

13 

0 

0% 

02-Nov-15 

18-Nov-15 

A1080 

Owner Design Review 

13 

0 

0% 

02-Nov-15 

18-Nov-15 

A1540 

Preliminary agency reviews-OSF,DOT,SCDHEC 7 local 

20 

0 

0% 

19-Nov-15 

16-Dec-15 

A1550 

Contract Executed 

0 

0 

0% 

19-Nov-15 


A1580 

Architectural/MEP Design 

65 

0 

0% 

19-Nov-15 

17-Feb-16 

A1590 

Civil - Mass Grading Permit Review 

35 

0 

0% 

19-Nov-15 

06-Jan-16 

A1620 

Civil - Final Drawings 

65 

0 

0% 

19-Nov-15 

17-Feb-16 

A1640 

Structural Design 

25 

0 

0% 

19-Nov-15 

23-Dec-15 

A1900 

Mechanical Pent House Design and SD 

40 

0 

0% 

19-Nov-15 

13-Jan-16 

A1010 

Structural Permit!ng 

20 

0 

0% 

24-Dec-15 

20-Jan-16 

A1600 

Mass Grading Permit Issued 

0 

0 

0% 

07-Jan-16 


A1910 

Mechanical Penthouse Permitting 

30 

. 0 . 

1% 

14-Jan-16 

24-Feb-16 

A1630 

Civil - Final Permit Review 

. 30 

.0 . 

0 %: 

18-Feb-16 

30-Mar-16 

A1670 

Architectural/MEP Permit!ng 

40 

. . . 0 

0% 

18-Feb-16 

13-Apr-16 . 

A1680 

Architectural/Building Permit Issued 

. O' 

o" 

0% 

14-Apr-l 6 


HCS - COMB4.2 Socastee Middle 

100 

..0 


19-Nov-15 

06-Apr-16 

A1930 

Socastee Middle - Mass Grading Drawings 

r” " 25 

. . 0 

0 % 

19-Nov-15 

23-Dec-15 

A1940 

Socastee Middle - Mass Grading Permit Review 

35 

0 

0% 

24-Dec-15 

10-Feb-16 

A1950 

Socastee Middle - Site Clearing 

30 

"'. 0 ’ 

0% 

14-Jan-16 

24 ! Feb-16 

A1960 

Socastee Middle - Site Prep to Building Pad 

30 

.o'" 

0% 

25-Feb-16 

OS-Apr-16 

HCS - COMB4.3 Construction 

. 407 

. 0 " 


03^ Dec-15 

23-Jun-17 

A1860 

Carolina Forest Middle - Site Timber Operations 

30 

... 0 . 

0% 

03-Dec-15 

13-Jan-16 

A1830 

Myrtle Beach Middle - Demo 

35 

0 " 

.0% 

17-Dec-15 

03-i-eb-16 

A1780 

Socastee Elementry - Site Timber Operations 

25 

0 

’o%; 

24-Dec-15 : 

27-Jan-16 

A1750 

Structural Shop Drawings - Steel/Precast 

15 

_ 

...<r 

. 

0% 

07- Jan-16 

27-Jan-16 

A1790 

St James Intermediate - Site Prep & Building Pad 



. ~ .0% 

07-Jan-1 A 

17-F eb-16 

A1870 

Carolina Forest Middle - Site Prep and Building Pad 

. 30 

. . * .0. . 

0% 

07-Jan-16 

17-Feb-16 

A1760 

Steel Fab 

~. 25 

6 

.0% 

28^ Jan-16 _ 

02-Mar-16 




A1770 Precast Fab 

Actual Work 17 77 1 
Remaining Work ♦ 


28-Jan-16 02-Mar-16 


23-Jun-17, 

14-Apr-1;6,; F)QS;- COM$4.1: Design/P 
)ivii -i Mass Grading: Drawings 
‘Project;Award ; 

]; Contract Negotiaibri • ; ; ; ; ; ; ; : : 

]; Owner Design Review 

D| Preliminary agencyreviews-OS^dOT-SCpRE 
|i Contract Executed 
L777_Pi ArcHitectu;rajl/iyi$Fj design 
d :Civil- Mass Grading Permit Review : : 

7771]; Civil -Final; Drawings 
3 Structural; Design • j • • • ■ > > j j • ■ ■ 

Z | ; Mechanical Pent House' Design and SD 
]; $truptiiral ‘Permit! ng 
|Mass GradingjPerlmit isslied j < : ; : : : : 
4}i(7U: Mechanical; Penthouse; Permitting ; ; ; ; 
:;j-®H72} -Civil - Final Permit Review 
: Ijl^CTI: Architectural/MEP Permiting ; 

:jj; ; Arphitectural/Quilding;Permit |ssi|'e?l ; 
s ^ !S5ara *? 106-Af>r-16, ;H'CS - CQMB412: Socastee f 

| ji| ; ; | | | j | ' * | | I * ; ; I ; ; ' ; ; 

$Qcastee;MidJle f Masp jSra’dihg Dravyirjgp ■ 

■ Socastee Middle-Mass Griadi rig Permit Re 
rfrQ; Socastee .Middle j. Site .Clearing ; 
j !!• ^MZI | Socastee Midcflej-;Site Prep-to Building 

23-J un-17, I 

pjj] : (pfolina Forest Middle : Site Timber-Operati 
“ “ Myrtle Beach Middle;-Demo 

Spca^tee;E|ejneritryi Site -Timber bpejratipn 
Structural; Shop; Drawings 4 Steei/Precast; 

$t James Intermediate t Site Prep & Sijildir 
Carolina Potest Middle;- Site Prep and: Bui 
Steel:Fad ; ; i : ; : ; : ; : : : ; ; ; ; 


Precast Fab 


773 Critical Remaining Work 1 
♦ Milestone 


Summary 


Page 1 of 2 


TASK filter; All Activities 


© Primavera Systems, Inc, 
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Sheri L Wainscott 


From: 
Sent: . 
To: 

Subject: 


Keith R. Powell 

Tuesday, November 17, 2015 8:18 AM 
Robbie Ferris 
Re: Hcs 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: Red Category 


I will later this morning. Have not had any commentary from owner yet on any of the last 2 drafts and I am trying again 
this morning. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliqan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 

> On Nov 17, 2015, at 7:43 AM, Robbie Ferris < RFerris@sfia,biz > wrote: 

> 

> Keith 

> Can you send the latest version of the contract for review 

> Robbie 

> 

> Sent from my iPhone 


l 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Tuesday, November 17, 2015 7:43 AM 
Keith R. Powell 
Hcs 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith 

Can you send the latest version of the contract for review Robbie 
Sent from my iPhone 


l 
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Sheri L. Wainscott 


From: 

Robbie Ferris < RFerris@sfla.biz> 

Sent: 

Tuesday, November 17, 2015 12:22 PM 

To: 

Keith R. Powell 

Cc: 

Clark, Brad (Brad.Clark@BBandT.com) 

Subject: 

FW: HCS | Exhibit B 

Attachments: 

EX B v2 - Working Draft - (l).BBT Comments.docx 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Keith, 

Apparently our insurance company sent me an email about this a few days ago that I never sent you. 
Sorry!! 

Feel free to call Brad directly to discuss his concerns. 

Robbie 


Robbie/Mike, 

After reviewing this updated draft, I still see the same potential problem areas as previously outlined. There are some 
significant gaps in the protection of First Floor and subcontractors with the language used for Builder's Risk coverage, 
specifically: 

• Design-Builder and subcontractors of all tiers should have insured status on the Builder's Risk policy in order to 
ensure your interests are protected, 

® HCS should agree to waive subrogation against First Floor and subcontractors of all tiers for losses covered by 
the Builder's Risk policy. This waiver will prevent HCS' insurer from seeking subrogation against First Floor's or a 
subcontractor's GL coverage if a contractor caused damage to the project. 

® The contract states that HCS has the responsibility to pay losses not covered by deductibles, but the contract 
does not state anything regarding excluded perils, inadequate limits, or property not covered. These can all be 
significant exposures. 

• Other areas as outlined in the attached "Builder's Risk Considerations". 

Additional Insured status is still referenced for Pollution Liability coverage even though that coverage is not required by 
HCS. I recommend striking this language since First Floor is not required to carry Pollution Liability by HCS. As discussed 
previously, BB&T still recommends that you purchase Pollution Liability coverage to protect First Floor. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
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brad.clark@bbandt.com 
mailcode: 120-80-01-15 

From: Peeples, Kenneth 
Sent: November 17, 2015 10:30 AM 
To: Blanchard, Kathy; Clark, Brad 
Subject: Fwd: Hcs 


Ken Peeples 
919-281-4510 office 
919-215-9779 cell 
Via iPhone 


Begin forwarded message: 

From: Robbie Ferris < RFerris@sfla,biz> 

Date: November 17, 2015 at 9:55:52 AM EST 

To: Nancy Zablud <NZablud@sfla.biz> , Mike Wawrzyniak <mwawrzvniak@,sfla.biz> . 
"Kenneth J. Peeples" <kpeeples@bbandt.com >. Aaron Thomas < athomas@,metconus .com> , 
Mike Richter < mrichter@,taloving,com > 

Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email from Keith Powell. 

Robbie 

Sent from my iPhone 
Begin forwarded message: 

From: "Keith R. Powell" <k powell@ehilds-halligan.net> 

Date: November 17, 2015 at 9:47:32 AM EST 

To: "Robbie Ferris ('RFerris@sfla.bizV < RFerris@sfla.biz >, Mark Wolfe 
<MWolfe002@;horrvcountyschools.net >, "Ara Heinz 

('AHemz@horrycountvschools.net) " <AIIemz@horrvcountvschools.net> , John 
Gardner < JGardner@,horrycountyschools.net >,, Kenneth Generette 
< KGenerette@horrycountyschools.net> ., " nnaxey@horrycountvschools.net " 
<miaxey@hoiTycountyschools.net> 

Cc: "William F. Halligan" < bhalligan@,childs-halligan.net > 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments 
on 141 and Ex A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 

2 


PAPR-000316 


www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, 
non-disciosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or 
distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 

On Nov 17,2015, at 7:43 AM, Robbie Ferris < RFerris@sfla.biz> wrote: 


Keith 

Can you send the latest version of the contract for review 
Robbie 


Sent from my iPhone 


/7n.' infomtu!urn in this transmission may contain proprietary and non-public information of BB&T or its 
aflilktlcs and may be subject to pro! cel ion under the law. The message is intended for the sole use of I lie 
individual or entity to which it is addressed If you are not the intended recipient , you are notified that any use, 
distribution or copying of the message is strictly prohibited. If you received this message in error, please delete 
the material from your system without reading the content and notify the sender immediately of the inadx-erle.nl 
transmission. 
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A i.” AIA Document A141™ - 2 014 
Exhibit B 


Insurance and Bonds 


for the following PROJECT: 

(Name and location or address) 

New Carolina Forest Middle Schoo!« 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 

THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, apolitical subdivision of the State of South 
Carolina. 

335 Four MileRd. 

Conway, ’ SG29526 Ef -i/y l P • AT AT/ iA i 


ADDITIONS AND DELETIONS: The 
[author of this document has 
ladled information needed for 
;itd completion. The author 
may also have revised the 
•text of the original AIA 
Standard form. iAn Additions 
and Deletions Report that 
'notes added/ information as 
'well as revisions to the 
standard form £ext is 
■[avaiilablefiom the author and 
’should be reviewed. / 

This document has important 
legal consequences. i 

Consultation with an J 

attorney is encouraged with 
respect to its completion or 
modification. [ 


THE DESIGN-BUILDER: 

(Name, legal status and address) 


FIRSTFLQ^ENERGYf QSTTIY^ 

333 Fayetteville St., Suite 225^;/■ .■ 0;VC : /-i 

Raieighi,NC ^7601 iTT ' • / : \' v:;V ^/i/•///f -://'• iTt 

THE AGREEMENT 

This Insurance Exhibit is part of the accompanying agreement for the Project, between the j j 
Owner and the Design-Builder (hereinafter, the Agreement), dated the (< nineteenth » day | 
of «. November » in the year two thousand fifteen (2015). i 

(In words , indicate day, month and year.) 

TABLE OF ARTICLES 


B.1 GENERAL 

B.2 DESIGN BUILDER’S INSURANCE AND BONDS j f \ 

B,3 OWNER’S INSURANCE i | \ 

, ! . ... . ! 

B.4 SPECIAL TERMS AND CONDITIONS 


ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds electronic copying of any 

as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision in Mother electronic filers ' 110 

the Agreement into which this Exhibit is incorporated, the provision in this Exhibit will prohibited and constitutes a 
prevail. violation of copyright laws as 

set forth in the footer of this 
document. 


aia Document; Ai4i’“ - 2014 Exhibit; B. Copyright ® 20 q 4 and 2Q14 by The American Institute of Architects. All righta reserved. WARNIHOt Thitt »XA 
Document is protected by u.s. copyright Law nod international Treaties. Unauthorised reproduction or distribution of this M h Document, or 
uny portion of it, owy refill!!: in sevtin; ctvll and criminal penalties, had will be prosecuted to the maximum extant port Bible under the law. This 
draft was produced by AIA software at 14:Qfitl? on 11/16/20LS under order Ho.0239586208 1 which expires on 07/14/2016. and is not for resale. 
User Notes; ~ (1282172226) 











ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11,2.2.1 of the Agreement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than «two million » (i£ <<2,000,000 >>) Tor each 
occurrence and « five million >> ($ <<5,000,000.00 >>) in the aggregate providing coverage for claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, and 

death of any person; ; 

.2 personal injury; 1 , . 1 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the "your work" exclusion; j 

.4 bodily injury or property damage arising out of completed operations; and 
.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1.14 of the 
Agreement. 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-ownedwehicles used by the 
Design-Builder with policy limits of not less than «one million » ($ «1,000,000 >>) per claim and <<ohe miiliori >> ($ 
«$i;o 60 , 000 . 6 o » ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 
ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any 'other 
statutorily required automobile coverage. 

§ B.2.1,3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liabil ity through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1.1 and B.2.1.2, 

§ B.2.1 ,4 Workers 4 Compensation at statutory limits. . • T J 

. > .j 

§ B.2.1, 5 Employers’Liability with policy limits as provided below: ■ i | 

«$ 1 60,000 pef accident.»• 44, £&■ >• 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than «two million »($ «2,000,000 4>) per claim and million » ($ 

<<2,000,000 ) in the aggregate. 

§ B.2,1,8 The Design-Builder shall provide written notification to the Owner of the cancellation.or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice within five (5) business 
days of the date the Design-Builder is first aware of y the cancellation or expiration, or is first aware that the cancellation 
or expiration is threatened or otherwise may occur, whichever comes first. j ; 

§ B.2,1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds on 
I the Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile Liability 
j amJ-mIkifiwv-biahihfey. The additional insured coverage shall be primary and non-contributory to any of the Owner’s 
insurance policies. The additional insured coverage shall apply to both ongoing operations and completed operations. 

The policy limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if 
the policy provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B,2: (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, shall ; 
be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and thereafter ; 

upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. The 
certificates will show the Owner and its consultants and contractors as additional insureds on the Design-Builder’s 
j primary and excess insurance policies for Commercial General Liability, Automobile Liability,-and-PeUution 

AIA Document AH1" - 3014 Kxhibit B, copyright v 2004 and 2014 fay The American Institute of Architects. All rights reserved. WARMINGi This AIA 
Document Id protected by 0,8. copyright Law and International Treaties. Unauthorised reproduction or distribution of this AIA Document, or 
any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent posaibla under the law. This ^ 
draft was produced by AIA software at I4s06:l7 on H/I 6 / 201 S under order No.Q233586zoa_i which expires on 07/14/201G, and i3 not for resale. 

Peer Notea: (12BZ172226) 
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| l~!ability. Information concerning reduction of coverage on account of revised limits, claims paid under the General 
Aggregate or both, shall be furnished by the Design-Builder with reasonable promptness. 

§ B.2,2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 

Type Penal Sum ($0,00) ; 

A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 

professional liability of design professionals to the extent 100% of contract value 
such liability is covered by the design professional’s \ 

professional.liability insurance. 

§ B.2.2,1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall 
permit a copy to be made. ) 

ARTICLE B.3 OWNER’S INSURANCE i j j 

§ B.3.1 Owner’s Liability Insurance 5 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. | 

§ B.3.2 Property Insurance 

§ B.3. 2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve Form PD-23. The Buiici er sR jsk 
polic y shall include the Design-Builder and sub co ntractors of all tiers as Named Insured and include cover age for .. -■ 
ddav m completion , construction forms and scaffolding expediting expenses, and Leslina. Unless the parties agree 
otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance policy 
required under this Section B.3.2 with another property insurance policy written for the total value of the Project that 
shall remain in effect until expiration of the period for correction of the Work set forth in Section 11.2.2 of the j 
Agreement. 



§ B.3. 2.1 .2 BThe bor the insurance required under Section B.3.2.1-r^qiiHFesdeduetibks, the Owner shall pay costs not 
covered because of such deductible s, inadequ ate l imits, excluded perils, and excluded prop er.t>^r 


§ B, 3.2. 1,3 The insurance required under Section B.3.2.1 shall cover materials that will become a '. permanent pa_rt_Q f . 
the structu re while st ored off th e site and while i n transit. poraomH^fthoAVork-^" 1 - 1 aFP -"' a 
ihe-AVkirifrin-mmsib 


§ B,3.2.1. 4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence'until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented to siich 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall take reasonable steps 
to obtain consent of the insurance company or companies and shall, without mutual written consent, take no action 
with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. 


§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund ("1RF") PD-01, PD-09, and PD-12. 

§ B.3.2.5 If during the Project construction period the Owner insures properties, real or personal or both, at or adjacent 
to the site by property insurance under policies separate from those insuring the Project, or if after final payment 
property insurance is to be provided on the completed Project through a policy or policies other than those insuring the 
Project during the construction period, the Owner shall waive all rights in accordance with the terms of 
^Section B.3,2.7 for damages caused by fire or other causes of loss covered by this separate property insurance. All 
separate policies shall provide this waiver of subrogation by endorsement or otherwise. 
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B.3.2.5.1The Owner and Design-Builder waive all rights against each other, the Architect, separate contractors, and all 
other subcontractors for loss or damage to ihe extent covered and paid for bv Builder \s Risk or any other properly or 
equipment insurance except such rights as they mav have to the proceeds o r s uch insurance. 

§ B,3,2,6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy of each policy that 
includes insurance coverages required by this Section B.3.2. Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall provide written 
notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days of the date the Owner is first aware of the 
cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. 

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary' for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and Contractors 
to make payments to their consultants and subcontractors in similar manner. 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured loss, 
give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against proceeds 
received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the Owner shall 
distribute in accordance with such agreement as the parties in interest may reach, or as determined in accordance with 
the method of binding dispute resolution selected in the Agreement between the Owner and Design-Builder, If after 
such loss no other special agreement is made and unless the Owner terminates the Contract for convenience, 
replacement of damaged property shall be performed by the Design-Builder after notification of a Change in the Work 
in accordance with Article 6 of the Agreement. \ 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties in 
interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power.. If an 
objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the method 
of binding dispute resolution in the Agreement, 
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Sheri L Wainscott 


Robbie Ferris <RFerris@sf!a.biz> 
Tuesday, November 17, 2015 1:25 PM 
Keith R. Powell 

Clark, Brad (Brad.Clark@BBandT.com) 
RE: HCS | Exhibit B 

Follow up 
Flagged 

Red Category 


From: Keith R. Powell [mailto:kpowell@childs-halligan.net] 

Sent: Tuesday, November 17, 2015 1:22 PM 
To: Robbie Ferris 

Cc: Clark, Brad (Brad.Clark@BBandT.com) 

Subject: RE: HCS | Exhibit B 

Here are the forms. The BR policy talks about "your" property, but the IRF won't let HCS name a nongovernment entity 
as an insured or loss payee. 


From: 

Sent: 

To: 

Cc: 

Subject: 

Follow Up Flag: 

Flag Status: 

Categories: 

Brad, Your thoughts. 


Keith R. Powell 
Childs & Halligan, PA 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris [mailto:RFerris@sfla.biz1 
Sent: Tuesday, November 17, 2015 12:22 PM 
To: Keith R. Powel! 

Cc: Clark, Brad (Brad.Clark@BBandT.com) 
Subject: FW: HCS | Exhibit B 


Keith, 

Apparently our insurance company sent me an email about this a few 
Sorry!! 

Feel free to call Brad directly to discuss his concerns. 

Robbie 


days ago that I never sent you. 


Robbie/Mike, 

After reviewing this updated draft, I still see the same potential problem areas as previously outlined. There are some 
significant gaps in the protection of First Floor and subcontractors with the language used for Builder s Risk coverage, 
specifically: 

l 
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® Design-Builder and subcontractors of all tiers should have insured status on the Builder's Risk policy in order to 
ensure your interests are protected. 

® HCS should agree to waive subrogation against First Floor and subcontractors of all tiers for losses covered by 
the Builder's Risk policy. This waiver will prevent HCS' insurer from seeking subrogation against First Floor's or a 
subcontractor's GL coverage if a contractor caused damage to the project. 

• The contract states that HCS has the responsibility to pay losses not covered by deductibles, but the contract 
does not state anything regarding excluded perils, inadequate limits, or property not covered. These can all be 
significant exposures. 

• Other areas as outlined in the attached "Builder's Risk Considerations". 

Additional Insured status is still referenced for Pollution Liability coverage even though that coverage is not required by 
HCS. I recommend striking this language since First Floor is not required to carry Pollution Liability by HCS. As discussed 
previously, BB&T still recommends that you purchase Pollution Liability coverage to protect First Floor, 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clark(a)bbandt,com 
mailcode: 120-80-01-15 

From: Peeples, Kenneth 
Sent: November 17, 2015 10:30 AM 
To: Blanchard, Kathy; Clark, Brad 
Subject: Fwd: Hcs 


Ken Peeples 
919-281-4510 office 
919-215-9779 cell 
Via iPhone 


Begin forwarded message: 

From: Robbie Ferris < RFerris@,sfla.biz> 

Date: November 17,2015 at 9:55:52 AM EST 

To: Nancy Zablud <NZablud@sfla.biz >, Mike Wawrzynialc < mwawrzyniak@sfla.biz> , 
"Kenneth J. Peeples” <lcpeeples@bbandt.com >, Aaron Thomas <athomas@metconus,com >, 
Mike Richter < mrichter@taloving.com > 

Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email from Keith Powell. 

Robbie 


2 
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Sent from my iPhone 
Begin forwarded message: 


From: "Keith R. Powell" < kpowell@childs-haliigan.net > 

Date: November 17, 2015 at 9:47:32 AM EST 

To: "Robbie Ferris fRFerris@sfla.bizi " < RFerris@sfla.biz> . Mark Wolfe 
< MWolfe002@frorrvcoimtvschools.net> , "Ara Heinz 

fAHeinz@hon~vcountvschools.net) " <AHeinz@horrycountvschools.net> ,, John 
Gardner < JGardner@,horrvcountvschools.net> . Kenneth Generette 
<KGenerette@,horrvcountvschools.net >, " rmaxev@horrvcountvschools.net 1 ' 
<rmaxey@horry co untvschool s ,net > 

Cc: "William F. Halligan" < bhalligan@,childs-halligan.net> 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments 
on 141 and Ex A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803)254-4035 

NOTICE; This e-mail may contain information that is personal and confidential, 
non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or 
distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 

On Nov 17, 2015, at 7:43 AM, Robbie Ferris < RFerris@sfla.biz> wrote: 


Keith 

Can you send the latest version of the contract for review 
Robbie 


Sent from my iPhone 


The information in flu's transmission may contain proprietary and non -public information of BB&T or its 
affiHalt's and max be subject to protection under dvr law. The message is intendedfov the sole use of the. 
individual or entity to which it is addressed. If you cere not the intended recipient, you are notified that any use, 
distribution or copying of the message is strictly prohibited. If you received this message in error, please delete 
the material from vow system without reading the content and notify ihe sender immediately of the inadvertent 
transmission. 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 


Robbie Ferris <RFerris@sfla.biz> 
Tuesday, November 17, 2015 3:45 PM 
Keith R, Powell 
HCS contracts 
Bookl.xlsx 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith, 

All the needed sign offs are still coming in from our team but I think we're very close to being checked off. I do have one 
revision request. We would like to bill for pre-construction , proposal development and schematic design. The 
breakdown is in the attachment but the total is $5,504,430.00. We are actually in DD so I think billing for SD is very 
reasonable. 

What do you think? 

Robbie 



Robert W. Ferris, AIA, REFP, LEEDAP 

CEO/President 

333 Fayetteville Street, Suite 225 
Raleigh, NC 27601 
Cell; 919.610.2251 
Fax: 919.573,6355 

rferris@sfla,biz 

www.sfla.biz 
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Firstfloor Proposl Dev 

Pre construction estimating and bidding 

A&E-Schematic design 


1 2 
$ 253,187.00 $ 250,165.00 
$ 126,000.00 $ 126,000.00 
$ 750,840.00 $ 741,878.00 


3 4 

$ 260,035.00 $ 206,721.00 
$ 126,000.00 $ 126,000.00 
$ 771,147.00 $ 722,760.00 
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5 totals 

$ 231,417.00 $ 1,201,525.00 
$ 126,000.00 $ 630,000.00 

$ 686,280.00 $ 3,672,905.00 

$ 5,504,430.00 
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Sheri L. Wainscott 


From: 

Keith R. Powell 

Sent: 

Tuesday, November 17, 2015 9:48 AM 

To: 

Robbie Ferris (RFerris@sfla.biz); Mark Wolfe; Ara Heinz 
(AHeinz@horrycountyschools.net); John Gardner; Kenneth Generette; 
rmaxey@ horrycountyschools. net 

Ce: 

William F. Halligan 

Subject: 

RE: Hcs 

Attachments: 

EX B v2 - Working Draft - (l).docx 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments on 141 and Ex A. 

Keith R. Powell 
Childs & Halligan, P.A, 

Columbia, South Carolina 
www.childs-halliqan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 

> On Nov 17, 2015, at 7:43 AM, Robbie Ferris < RFerris@sfla.biz > wrote: 

> 

> Keith 

> Can you send the latest version of the contract for review Robbie 

> 

> Sent from my iPhone 


l 
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AIA Document A141™ - 2014 
Exhibit B 

Insurance and Bonds 


ADDITIONS AND DELETIONS: The 
author of this document has 
added information needed for 
its ! completion. The author 
may also have revised the 
text of the original AIA 
standard form.:An Additions 
and Deletions Report that 
notes added; information as 
well as revisions to the 
standard form text is 
available from the author and 
should be reviewed. 


Horry County Schools, South Carolina, a political subdivision of the State of South 
335 Four Mile Rd. 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

HRSTElhORlllE^^ 

333 Fayetteville St., Suite 225 

MeiK'NGi76^ 

THE AGREEMENT 

This Insurance Exhibit is part of the accompanying agreement for the Proj ect, between the 
Owner and the Design-Builder (hereinafter, the Agreement), dated the « nineteenth » day 
of « November » in the year two thousand fifteen (2015). 

(In words, indicate day, month and year.) 

TABLE OF ARTICLES 

B.1 GENERAL 

B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

B.3 OWNER’S INSURANCE 


This document has important 
legal consequences. 5 

Consultation with an 
attorney is encouraged with 
respect to its completion or 
modification.’' 


for the following PROJECT; 

(Name and location or address) 

New Carolina Forest Middle School« 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 

THE OWNER: 

(Name, legal status and address) 


B.4 SPECIAL TERMS AND CONDITIONS 


ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision in 
the Agreement into which this Exhibit is incorporated, the provision in this Exhibit will 
prevail. 


ELECTRONIC COPYING of any 
portion of this AIA* 1 Document to 
another electronic file is 
prohibited and constitutes a 
violation of copyright laws as 
set forth in the footer of this 
document, 
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ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 

§ B.2.1.1 Commercial General Liability with policy limits of not less than <<t\VQ million .», ($ (<2,000,000 ») for each 
occurrence and « five million >> ($ <<5,000,000.00 ») in the aggregate providing coverage fpr claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, and 
death of any person; 

.2 personal injury; : 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the "your work" exclusion; 

.4 bodily injury or property damage arising out of completed operations; and 
.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1.14 of the 
Agreement. 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned-vehicles used by the 
Design-Builder with policy limits of not less than «one million » ($ «1,000-000 i) per claim and <<one million ($ 
<<$1,000,000.00 » ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 
ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1.1 and B.2.1.2. 

§ B.2.1 .4 Workers’ Compensation at statutory limits. I 

§ B.2.1.5 Employers’ Liability with policy limits as provided below: 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than «two million >> ($ <<2,000,000 >>) per claim and «two million >> ($ 

«2,000,000 » ) in the aggregate. 

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware that the cancellation 
or expiration is threatened or otherwise may occur, whichever comes first. : i if 

§ B.2.1 .9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds on 
the Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile Liability I 

and Pollution Liability. The additional insured coverage shall be primary and non-contributory to any of the Owner’s 
insurance policies. The additional insured coverage shall apply to both ongoing operations and completed operations. 

The policy limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if 
the policy provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; \ 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An \ j 

additional certificate evidencing continuation of liability coverage, including coverage for completed operations, shall 
be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreejment and thereafter i 
upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. The 
certificates will show the Owner and its consultants and contractors as additional insureds dnthe Design-Builder’s 
primary and excess insurance policies for Commercial General Liability, Automobile Liability, and Pollution 
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Liability. Information concerning reduction of coverage on account of revised limits, claims paid under the General 
Aggregate or both, shall be furnished by the Design-Builder with reasonable promptness, 

§ B.2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 

Penal Sum ($0,00) 

100% of contract value. 


§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall 
permit a copy to be made. ] 

ARTICLE B.3 OWNER’S INSURANCE 
§ B.3.1 Owner’s Liability Insurance 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. | 


§ B.3.2 Property Insurance - 

§ B.3.2,1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve FormPD-23. Unless the parties 
agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance 
policy required under this Section B.3.2 with another property insurance policy written for the total value of the 
Project that shall remain in effect until expiration of the period for correction of the Work set forth in Section 1 L2.2!of 
the Agreement. I l 

§ B.3.2.1.2 If the insurance required under Section B.3,2.1 requires deductibles, the Owner shall pay costs not covered 
because of such deductibles. ... f 

§ B.3.2,1.3 The insurance required under Section B.3.2.1 shall cover portions of the Work stored off the site, and also \ 
portions of the Work in transit. 

§ B.3.2.1,4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall hot commence until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented ip such 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall take reasonable steps 
to obtain consent of the insurance company or companies and shall, without mutual written consent, take ho action 
with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. I ........ 

:: jl 

§ B.3, 2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund ('TRF M ) PD-01, PD-09, and PD-12. 

§ B.3.2,5 If during the Project construction period the Owner insures properties, real or personalor both, at or adjacent 

to the site by property insurance under policies separate from those insuring the Project, or if after final payment 

property insurance is to be provided on the completed Project through a policy or policies other than those insuring the 

Project during the construction period, the Owner shall waive all rights in accordance with the terms of 

Section B.3.2.7 for damages caused by fire or other causes of loss covered by this separate property insurance. All i : 

separate policies shall provide this waiver of subrogation by endorsement or otherwise, j 

; ;) 

§ B,3,2.6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy of each policy that 
includes insurance coverages required by this Section B.3,2. Each policy shall contain ail generally applicable 
conditions, definitions, exclusions and endorsements related to this Project, The Owner shall provide written 
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notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days of the date the Owner is first aware of the 
cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. 


§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and Contractors 
to make payments to their consultants and subcontractors in similar manner. 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured loss, 
give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against proceeds 
received as fiduciary, The Owner shall deposit in a separate account proceeds so received, which the Owner shall 
distribute in accordance with such agreement as the parties in interest may reach, or as determined in accordance with 
the method of binding dispute resolution selected in the Agreement between the Owner and Design-Builder. If after 
such loss no other special agreement is made and unless the Owner terminates the Contract for convenience, 
replacement of damaged property shall be performed by the Design-Builder after notification of a Change in the Work 
in accordance with Article 6 of the Agreement. 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties in 
interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If an 
objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the method 
of binding dispute resolution in the Agreement. 
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Sheri L Wainscott 


From: 

Keith R. Powell 

Sent: 

Tuesday, November 17, 2015 9:59 AM 

To: 

Robbie Ferris (RFerris@sfla.biz) 

Cc: 

William F. Halligan 

Subject: 

RE: Hcs 

Attachments: 

673757_2 141 main - Checked Draft - (l)(l).pdf 

Follow Up Flag: 

Followup 

Flag Status: 

Flagged 

Categories: 

Red Category 


141 checked draft attached. Not confirmed by owner yet. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliqan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 


—Original Message— 

From: Keith R. Powell 

Sent: Tuesday, November 17, 2015 9:48 AM 

To: Robbie Ferris (RFerris@sfla.biz ): Mark Wolfe; Ara Heinz (AHeinz@horrvcountvschoois.net) ; John Gardner; Kenneth 
Generette; rmaxev@horrvcountvschools, net 
Cc: William F. Halligan 
Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment Waiting on HCS comments on 141 and Ex A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-haHiqan.com 
(803)254-4035 

NOTICE: This e r mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 

> On Nov 17, 2015, at 7:43 AM, Robbie Ferris < RFerris@sfla.biz > wrote: 

> 

> Keith 

> Can you send the latest version of the contract for review Robbie 

> 

> Sent from my iPhone 


l 
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Document A141 “ - 2014 


Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the 19tH day of Ndvembeij in the year two thousand fifteen 
(2015): 

(In words, indicate day, month and year.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 



335 Four Mile Rd 



and the Design-Builder: 

(Name, legal status, address and other information) 


333 Fayetteville St., Suite 225 . 

Raleigh, NC 27601 

for the following Project: 

(Name, location and detailed description) 

New Carolina Forest Middle School 


-V , 


Carolina Forest Middle School 
Owner’s Request for Proposals No. 1415-91) 


The Owner and Design-Builder agree as follows. 


;|ADDITION^ AND DELETIONS: 

The; author of this document has 
. added information needed for its 
completion. The author may also 
have revised the text of the original 
AlActandard form. An Additions and 
Deletions Report that notes added 
information as Well as revisions to 
Hhe standard form text is available 
from the author and]should be 
reviewed; A vefticai line in the left - 
f margin of this document indicates ,| 
where the author has added 
necessary information and where -1 
the author has added to or deleted J 
from the original AIA text. ; " 

This document has important legal 
consequences. Consultation with an 
attorney'Is encouraged wjth respect 
to its completion or nvodiflcation. 

C onsu itation with an attorney Isals o, 
encouraged with respect fo 
professional licensing requirements ; 
in the jurisdiction where the Project ] 
is located. ^ 


\ 





ELECTRONIC COPYING of any 
portion of this AIA® Document to 
another electronic file is prohibited and 
constitutes a violation of copyright laws 
as set forth in the footer of this 
document. 
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i .. ... . “i 

5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT I -—~ J 

i | 

6 CHANGES IN THE WORK j 1 

i 1 

7 OWNER’S RESPONSIBILITIES 

r~i 

8 TIME j ] FI 

IS i ! 

9 PAYMENT APPLICATIONS AND PROJECT COMPLETION j j | | 

II i I 

10 PROTECTION OF PERSONS AND PROPERTY | ! | j 

l "' .'' '. * .. s 

11 UNCOVERING AND CORRECTION OF WORK ***, .. J 

12 COPYRIGHTS AND LICENSES 

13 TERMINATION OR SUSPENSION ^ ^ 

14 CLAIMS AND DISPUTE RESOLUTION ' | ! 

i i I 

15 MISCELLANEOUS PROVISIONS I j 

.fe. '-' 5 l . 

16 SCOPE OF THE AGREEMENT ' ' 

TABLE OF EXHIBITS 

A DESIGN-BUILD AMENDMENT J 

I $0~\ S' 

B INSURANCE AND BONDS j f \ V 

1 ! j ! f 

ARTICLE 1 GENERAL PROVISIONS j [..j j_ 

§ 1.1 Owner’s Criteria J 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. ? .. . 

(Note the disposition for the following items by inserting the requested information or a statement such as "hot 
applicable " or "unknown at time of execution " If the Owner intends to provide a set of design documents, and the, 
requested information is contained in the design documents, identify the design documents andinsert "see Owner’s 
design documents" where appropriate,) / \ 

i / \ \ 

§ 1 . 1.1 The Owner’s program for the Project: | < 1 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the jj 
program will be developed) i i 1 

____.__ _.I 

| Per "Design Requirements" published for Solicitation No. 1415-91. 

§ 1.12 The Owner’s design requirements for the Project and related documentation: 
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(Identify below, or in an attached exhibit, the documentation that contains the Owner's design requirements, 
including any performance specifications for the Project) 


| Per "Design Requirements” published for Solicitation No. 1415-91. i 


§ 1.L3 The Project’s physical characteristics; p i 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, filch as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability of public and private utilities 
and services; legal description of the site; etcj j | 

| Per "Design Requkements" published for Solicitation No. 1415-91. 


§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any; . 

(Identify the Owner's Sustainable Objective for the Project such as Sustainability> Certification; benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement of energy? efficiency. 
If the Owner identifies a Sustainable Objective, incorporate AIA Document A141 ™~2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owners Sustainable, jj 
Objective,) ] j l l 

..j j _ _ .j.|.. . f 

I Per ’'Design Requirements” published for Solicitation No. 1415-91. 

■.....". : .. M H 

§ 1.1.5 i —. 

Number not used. 

§ 1.1,6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner's budget, and if known, a line item breakdown of costs,) 

Per "Design Requirements” publ ished for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2, 2015. 

: j ] 

§ 1.1.7 The Owner’s design and construction milestone dates: 

(Paragraphs deleted) 

Per "Design Requirements" published for Solicitation No. 1415-91 


.i 


Design-Builder’s cost; 


.1 Architect 


" ’’1 \ 


V 


,2 Consultants 1 L 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No.1415-91. 

.3 Contractors 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91. : 

1 

I 7 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: f f 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preservation 

reqidrements.) f | 


.....J 


| Per "Design Requirements" publi: 


i i 


j i 


i!.. 
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§ 1.1,10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

m 

§ 1,1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6, •: S 

! ! ..... 

§ 1,1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use AIA Document E203™--2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1:f' j 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 

Facilities Department, 1160 E Highway 50 : 


§ 1,2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 



§ 1.2.3 The Owner will retain the following consultants and separate contractors: 
(List discipline, scope of work, and, if known, identify by name and address.) 



§ 1.2,4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 
(List name, address and other information.) $0? 


Robbie Ferris, S.C. AR.6106 
FIRSTFLGORteNERGY POSITIVE LLC, 

333 Fayetteville St, Suite 225, Raleigh, NC 27601 
919-573-6350 




§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without fen days’ wfitteji 
notice to the other party. j 


§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute -, r . 
resolution shall be the following: 


[ iXVl ] Litigation in a court of competent 
(Paragraphs deleted) 

jurisdiction, nonjury before a circuit judge in Horry County, SC. 
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§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the 'Agreement”); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. j i 

§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract reprdsenfs the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations^ or Agreements, either 

written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents. 

shall not be construed to create a contractual relationship of any kind between any persons br entities other than the 

Owner and the Design-Builder, j \ 

| i 

I \ 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fiilfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work 
may constitute the whole or a part of the Project. j 5 PI 

| -j I | 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the j 
Design-Build Documents may be the whole or a part, and may include design and construction!by the Owner and by 
separate contractors. j j j j 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium 1 of expression now . 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 

Contractor(s). Architect, and Consultant(s) under their respective agreements. Instruments of Service may include, 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 
materials. 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the j 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Wbrkfor which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, sho£ drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. ^ 3 L... 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction 
or construction management, and such employees may, from time to time, perform various tasks or duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner'(including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreement asX 
design professional or specially skilled and knowledgeable construction industry member dr construction manager, 
and this principle applies regardless of the Owner’s position titles or office division titles as may be applicable to 
such empl oyees. \ { .. . ._ \ 

j 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in thd Agreement and is ^ 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative, 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to proyidekthe required 
professional services. j f 

I s 

§ 1.4.10 Architect. The Architect is a person or entity providing design services for the De^ignkBuilder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdictioa Tfi^ 
referred to throughout the Design-Build Documents as if singular in number. * ***-^**~. ^ 
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§ 1.4.11 Contractor. A Contractor is a person or entity performing ail or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1,4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as ’'confidential." \ j 

| 

§ 1.4.13 Contract Time, Unless otherwise provided, Contract Time is foe period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work, 

§ 1.4,14 Day. The term "day" as used in the Design-Build Documents shall mean calendar Bay bnless otherwise 
specifically defined, j 5 

§ 1.4.15 Contract Sum, The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article AT of the Design-Build Amendment. 

s I n 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS J J ) j 

§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment j | j 

§ 2.1.1 Unless otherwise agreed, payments for Work performed prior to Execution of the Design-Build Amendment 
shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build 
Amendment, the Owner shall compensate the Design-Builder as follows: j 1 

(Insert amount of, or basis for, compensation, including compensation for any Sustainability Services, orindicate ,.............. 

the exhibit in which the information is provided If there will be a limit on the total amount of compensation for 
Work performed prior to the execution of the Design-Build Amendment, state the amount of the limit,) 

TThe Design-Builder may invoice the Design-Builder may invoice the owner for not more than five hundred §i ** 
Thousand dollars ($500,000) for its Work performed prior to the execution of the Design-Build Amendment. Thisgi 
amount is within and part of the price agreed in the Design-Build 

(Paragraphs deleted) ' - , i f 

§2,1 number not used] L v> 

(Paragraphs deleted) 

(Table deleted) 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid 
Forty-five ( @5 ) days after the invoice date shall bear interest at the rate of 5% p.a. / 

Mm / \/ r ^ 

(Paragraph deleted) j / \ V 

§ 2,2 Contract Sum and Payment for Work Performed After Execution of Design-Bui|d Am^ndmerit 
For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the dwner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendments 

S I ..i I.. 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 

§ 3.1 General *.'.- —- • 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. - 

Building Permit and Other Permits and Fees: No general building permit is required ip accordance with § 

6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required tg provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 

fees, permits, and such charges required for the successful completion of the work, } ] 

1 k-- ... '■ .’’ 

! 

§ 3.1,2 The Design-Builder shall designate in writing a representative who is authorized to het on-the— 
Design-Builder’s behalf with respect to the Project. 
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§ 3.1,3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 


§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable tfa correction, 

§ 3.1.3,2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules arid regulations, or lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance wijh Article 6. j j 

\ f \ 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts and omissions of the Design-Builder’s j 
employees, Architect, Consultants, Contractors, and their agents and employees, and other persons or entities! 
performing portions of the Work. j jj \ \ 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the OwnerJ q, 
review matters such as procedures, progress, coordination, and scheduling of the Work. 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder ’s Other , ^ ! 

Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design^Builder. 1 \ 

i -4T t \ 

j s 

§ 3.1.7 The Design-Builder, with the assistance of the Owner, shall prepare and file documents.required to,obtain j 
necessary approvals of governmental authorities having jurisdiction over the Project. L 

The Office of School Facilities (OSF) shall determine the enforcement and interpretation of all the applicable 
codes and referenced standards on state buildings, including the District’s school facilities. 

§ 3.1.8 Progress Reports /' 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. As^ staged in 
the Design Requirements, the Design-Builder shall submit written progress reports, photographs of Worfein ¥ / 
progress, and other data to the Owner electronically, or through the Owner’s option, project management b ft ware, 
showing estimated percentages of completion and other information identified below: 1 j jj / 

J Work completed for the period; j ! j j 

.2 Project schedule status; i ..._ j 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 

. 6 Pending Change Order and Change Directive status reports; ..*■&*&* ‘ 

,7 Tests and inspection reports; 

.8 Status report of Work rejected by the Owner; / 

.9 Status of Claims previously submitted in accordance with Article 14; / / 

.10 Cumulative total of the Cost of the Work to date including the Design-Buildpr’s Compensation and 
Reimbursable Expenses, if any; j j 

. 11 Current Project cash-flow and forecast reports; and 

. 12 Additional information as designated by the Owner through its project management software data 
requirements. f 

| (Paragraphs deleted) 
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§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as 
required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Wprk^and shall include 
allowances for periods of time required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project. j \ 

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 

submitted to the Owner. | . -... -••• ™ ..• ....J 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from each of 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the 
documents and services provided by the Architect, Consultants, and Contractors (a) that, to the’best of their 
knowledge, information and belief, the documents or services to which the certifications relate (i) are consistent with 
the Design-Build Documents, except to the extent specifically identified in the certificate, and {pi) comply with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the 
representations and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require knowledge, services oij 
responsibilities beyond the scope of their services. \ ^ ; 

§ 3.1.11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3*1:9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder sl^all"not be,.entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 1 { 

i ! 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed,and 
approved them, (2) determined and verified materials, field measurements and field construction criteria related, 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the 
requirements of the Work and of the Design-Build Documents. ,1 

l 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documefits require 
Submittals until the Owner or its designee has approved the respective Submittal, / "% \ 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-dutider shall not.be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owtaer in 

writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification i| executed . 

authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or j 

omissions in Submittals by the Owner’s approval of the Submittals. ..—' “ * 5 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all - . 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall cohtain the signature %_ 
and seal of the licensed design professional preparing them. Submittals reLated to the Work designed 6r certified by \ 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written \ 

approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of \ \ 

the services, certifications or approvals performed by such design professionals. j jj S j 

j j | | 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment fqrnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwiseTThe 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and .J 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
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the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, or normal wear and tear and normal usage. If required by the Owner, the Design-Builder shall furnish 
satisfactory evidence as to the kind and quality of materials and equipment. 


§ 3.1.13 Royalties, Patents and Copyrights 

§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. j ;! 

;i j 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular]manufacturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 
such information is promptly furnished to the Owner. If the Owner receives notice from a pateijt or copyright owner 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt 
written notice to the Design-Builder. j j ll 

j 1 S j 

§ 3.1.14 Indemnification j | | j 

§ 3.1,14.1 To the frailest extent permitted by law, the Design-Builder shall indemnify and hpid harmless ti|e Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, butpnlyj#^ 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party or person 
described in this Section 3.1.14. : ' j; 

f 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by q limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. L... 


§ 3.1.IS Contingent Assignment of Agreements 

§3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
. 1 assignment is effective only after termination of the Contract by the Owner for cause,pur.suant to 
Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts; by written ' 
notification to the Design-Builder and the Architect, Consultants, and Contractors Whose agre^rpents 
are accepted for assignment; and f / \ V 

.2 assignment is subject to the prior rights of the surety, if any, obligated under ] botid relating to the- 
Contract. | ! I { 

j | | j 

When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder ’ s ri^its| an4_ r 
obligations under the agreement j 


§ 3,1.15,2 Upon such assignment if the Work has been suspended for more than 30 days, the compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension,, - - 


§ 3.1.15.3 Upon such assignment to the Ov/ner under this Section 3,1,15, the Ov/ner may further assign the 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement to a. success or 
design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor 
design-builder’s or other entity’s obligations under the agreement, j j 

j; 1 

\ \ 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. j . 
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ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 4.1 General 

§ 4.LI Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. 

[Numbers §4.2 & §4,3 intentionally not used] 1 j 

(Paragraphs deleted) i j 

§ 4.4 Design-Builder’s Construction Proposal ; j l 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: j 

.1 A list of the documents and other information, including the Design-Builder] s clarifications, 
assumptions and deviations from the Owner’s original Design Requirements) and the 
Design-Builder’s original Proposal Development Documents as proposed injthe Owner’s 
procurement leading to this Agreement, upon which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion j(or phased beneficial 
occupancy, if applicable and acceptable to the Owner); j j F 1 

,4 An enumeration of any qualifications and exclusions, if applicable; j j. j j 

.5 A list of the Design-Builder’s key personnel, Contractors and suppliers; and | ij j 

.6 The date on which the Design-Builder’s Construction Proposal expires. j j j 

| i | | 

§ 4,4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the !i 1 - - .- 

Design-Builder that it has visited the site and become familiar with local conditions under whichth^Work is to be.. 

completed, 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT ' j 
§ 5.1 Construction Documents S j j 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction j j 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The' 
Construction Documents shall be consistent with the Design-Build Documents. 

§5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Mbdifrcatioh; The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 
Work in accordance with the Design-Build Documents. j j j 

§ 5.1.2,1 The Desip-Builder shall submit three copies of all Construction Documents preparetj and submjttecj to 
Regulatory Agencies as a portion of the permitting and approval process for this work. | j _ j L™ 

§ 5.2 Const ruction ‘ - - 

§ S2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution 
of the Design-Build Amendment. ^ - 

§ 5,2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. j 1 

i i 

§ 5,2,3 The Design-Builder shall supervise and direct the Work, using the Design-BuilderN best skill and attention. 
The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating ail portions of the Work under the Contract unless the Desip-^Build" 
Documents give other specific instructions concerning these matters. 
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§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work, 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (1) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work, A copy of submittals accepted by; the; District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and 
all systems, such as fire and security systems, incorporated into the work. The CpntracBr shall furnish an 
electronic and paper copy of record drawings of "as-built” detail to the Architect at final completion of-all 
work, excluding punch list items as required by the Contract Documents. 

i 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 

completeness of such calculations and certifications. T 1 

\ i r~‘i 

| | ] | 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accor4ancfe with the Contract 
Documents, including any changes, at all times and in all respects. The program shall\include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendent(s). j LJ L-.,-* 

j 

1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the 
following: 0^" 

A. Title VII of the Civi 1 Ri ghts Act of 1964, as may be amen ded. 

B. Age Discrimination in Employment Act of 1964, as may be amended ,, ! \ 

C. Title I of the Americans Disabilities Act of 1990, as may be amended f 1 j 

D. Equal Pay Act of 1963, as may be amended i v . j 

E. Fair Labor Standards Act, as may be amended '"'-^4 J 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap,, or national origin except when such condition is a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, iti. 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal/Opportunity\/ 

Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants tor 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the / 
provision of this paragraph in every subcontract or purchase agreement of more than 
$10,000. 

Employment Taxes and Benefits: The District shall not withhold from the contract payments any-Federalor-™! 
State income taxes, or any employment-related taxes normally withheld on the District’s employees. Further, the 
District shall not provide any employment related insurances or other benefits such as worker’s compensation for 
the benefit of any Contractor, subcontractor or supplier employees. ^ 1 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experien^d, and dedicated Project ^ \ 

Manager to the project and identified in Exhibit A. The Project Manager shall secure thd materials of proper \ \ 

quality and quantity to meet the Contract Documents and manage the appropriatejtirqing of all materials, j j 

sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet the j j 

substantial completion date. The Contractor shall not change the Project Manager identified, in the Scope of Work j j 

(Exhibit A) or the duties and status of the Project Manager during the course of the project without ajppfovaT'Bf j 

District. I .- 
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Project Key Staff ~ Worksite Superintendents): The Contractor shall employ at least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendent(s). No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor's own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the wprk^of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a Trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shallhot| change any Worksite 
Superintendent identified in the Scope of Work (Exhibit A) or the duties or status of same during the course of the 
project without approval of the District. The Worksite Superintendent(s) shall enforce strict discipine and" f 

good order among the Contractor’s representatives, agents, employees, subcontractors andsuppfierSi^ - I 

■I i 


j i 

Worksite Communications: The Project Manager and Worksite Superintendent(s) are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as] binding as if given to the 
Principal of the Design Builder. 

H 


§ 5.3 Labor and Materials j J j j 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, uti 1 ifiesjtransportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 


§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 


§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder's employees j 
and other persons carrying out the Work. The Design-Builder shall not permit employmentjof unfit persons or ! j 
persons not properly skilled in tasks assigned to them. j j 

j \ 

§5.4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, . 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. 

§ 5.5 Permits, Fees, Notices and Compliance with Laws / \ / 

§ 5,5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall sechre and pay fpt the , 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. j j i / 

I i 

^ 1 , I 1 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws; statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 


§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 
(1) subsurface or otherwise concealed physical conditions that differ materially from those indicated in fill ^ ^ 

Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions \ \ 

are disturbed and in no event later than 21 days after first observance of the conditions. Thef Owner shall promptly \ \ 

investigate such conditions and, if the Owner determines that they differ materially and cause an increase or j j 

decrease in the Design-Builder's cost of, or time required for, performance of any part of the %>rk, shall j j 

recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the j j 

conditions at the site are not materially different from those indicated in the Design-Build Documents and that no-^ j 

change in the terms of the Contract is justified, the Owner shall promptly notify the DesignfBuilder in writing, t 

stating the reasons. If the Design-Builder disputes the Owner's determination or recommendation, the 
Design-Builder may proceed as provided in Article 14. ____ 
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§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for 
adjustments in the Contract Sum and Contract Time arising torn the existence of such remainsijor features may be 
made as provided in Article 14. 1 f 

§ 5.6 Allowances I r — 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. 

Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may 
direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has 
reasonable objection. 

§ 5.6.2 Unless otherwise provided in the Design-Build Documents, f ~ j 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; | j j !j 

.2 the Design-Builder*s costs for unloading and handling at the site, labor, installation costs, Overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall he included injthej 
Contract Sum but not in the allowances; and ] 

.3 whenever costs are more than or less than allowances, the Contract Sum shall beLadjustgd^apj?Qrditigly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2.2. 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness,for allowances ) 
requiring Owner selection. f** j \ 

j | \ 

§ 5.7 Key Personnel, Contractors and Suppliers . \ !’ 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 Ifthe Design-Builder desires to change any ofthe personnel. Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner ahd, prdyidd the 
name and qualifications of the proposed new personnel, design professional, Contractor or Supplier. The Qwn&r tpay 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional, Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure ofthe Owner to reply within the 14-day period shall constitute notice of nofyasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the j 

Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to- - — 4 

the Owner the names of persons or entities (including those who are to furnish materials or equipment fabricated to a 
special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the— . .. 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection. / \ \ 

■ I i \ \ 

§ 5.7.3.1 Ifthe Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 5 j 

Design-Builder shall propose another to whom the Owner has no reasonable objection. J j j j 

§ 5,8 Documents and Submittals at the Site j .. ’ .. j 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain, J 
at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, 
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in good order and marked currently to indicate field changes and selections made during construction, and one copy 
of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 
9.10.2 as a record of the Work as constructed, 

§5,9 Use of Site 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws; statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Dociimeits, and shall not 
unreasonably encumber the site with materials or equipment, ] j 

j j 

§ 5.10 Cutting and Patching I ... *.—..'" w 'j 

The Design-Builder shall not cut, patch or otherwise alter folly or partially completed construction by the-Owner or—-J 
a separate contractor except with written consent of the Owner and of such separate contractor;! such consent shall 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from foe Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. j J 

§ 5.11 Cleaning Up . .s 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste ! 
materials or rubbish caused by operations under the Contract At completion of the Work, foe I|esign-Budder| shall 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus j 
materials from and about the Project. I I S | 

j I } ! 

;! i j 

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents- the Owner may do •••, 

and Owner shall be entitled to reimbursement from the Design-Builder. ..... J 

§ 5.12 Access to Work " ’ j 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in j 

preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project, safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the sitq. 

§ 5.13 Construction by Owner or by Separate Contractors j .| j 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts ^ j | 

§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other , r 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the S 

Design-Builder promptly after execution of any separate contract. If the Design-Builder claims that-delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided j: 

in Article 14. / k ■>. \ 

j / \ \/ 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction or 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each cdse shall mean the f 
individual or entity that executes each separate agreement with the Owner, j j | \ 

] L_J 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each | 

separate contractor, with the Work of the Design-Builder, who shall cooperate with them, fte'-Design-Builder'^fr'-™- aj ”^^ 5 
participate with other separate contractors and the Owner in reviewing their construction schedules. The 
Design-Builder shall make any revisions to the construction schedule deemed necessary after a joint r evi ew-and _ 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, '"'x 
separate contractors and the Owner until subsequently revised. / jr****' - v \ 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or \ \ 

operations related to the Project with the Owner’s own forces or separate contractors, the Qwndr shall be deemed to \ j 

be subject to the same obligations, and to have the same rights, that apply to the Design-Buildej- under the Contract. j j 

{ j..... j I 
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§ 5,14 Mutual Responsibility 

§ 5.14,1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 


§ 5.14,2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepareja written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-BuiidePVWorO 


the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s. 

completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. j j 


i 


§ 5.14,3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs thd Chvner and other 


contraetor(s), respectively, incur because of the Design-Builder’s delays, improperly timed f activities or defective 
construction... j \ f~" r f 


§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Sectioh l(j.2.5. 

1 ! (! 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the ' - ^ 

Work as the Design-Builder has with respect to the construction of the Owner or separate cqatractorsjtl,, ., J 

Section 5.10. 

§5.15 Owner’s Right to Clean Up J 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their , - 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the | 

Owner may clean up and will allocate the cost among those responsible. , " j \ 

X . ;j t. 

ARTICLE 6 CHANGES IN THE WORK j j 

§6.1 General f. 

§ 6.1,1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the,, 

Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in 1 

the Design- Bui ld Documents. Tj 

§ 6,1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder, The Owner; may . 

issue a Change Directive without agreement by the Design-Builder, / / ' X \ X 

I f \ \/ 

;l > \ 

§ 6,1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change OrdeCor Change Directive. 

\ I I | 

f ■; h I 

§ 6.2 Change Orders ] |..L... 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 

the following: ^. ! ...—■■ ■ ■ 

,1 The change in the Work; 

,2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the - — _ 

Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. / * - \ 

? /' \ \ 

§ 6.3 Change Directives | f \ \ 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to \ \ 

agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without j J 

invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of .... ~ ' I 

additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment,™ ,,,. J 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 
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§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: r™| 

.1 Mutual acceptance of a lump sum properly itemized and supported by suffi ci enf substantiating data to 

permit evaluation; j \ 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; j 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or ^ " 1 

percentage fee; or j r . ,,* .....-5 

.4 As provided in Section 6.3.7. j jj 


§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 


of such unit prices to quantities of Work proposed will cause substantial inequity to the Ov^tiefpr Design-Builder, 
the applicable unit prices shall be equitably adjusted, ! I p 1 

MM 

‘‘ r I ; i 

§ 6.3,5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in thp Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with tip method, if any, j 
provided in the Change Directive for determining the proposed adjustment in the Contract |uni| or, if prio^ to J 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

!_.. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Cohtrabt 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the-Design-Builder’s J 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, &h amount for l 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 63.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 63.7 shall be limited to the.following: 


.1 

.2 

.3 


Additional costs of professional services; 

Costs of labor, including social security, unemployment insurance, fringe benefitsrequired byv 
agreement or custom, and workers’compensation insurance; f j ^ ¥ A'" 

Costs of materials, supplies and equipment, including cost of transportation, whether incorporated or 
consumed; J j j j 

Rental costs of machinery and equipment, exclusive of hand tools, whether rented from thej j 
Design-Builder or others; . j 

Costs of premiums for all bonds and insurance, permit fees, and sales, use orj similar taxes related to 
the Work; provided that costs of premiums, permits, and taxes that are based on marginal additions 
to an existing sum or quantity may all be reasonably estimated subject to correction at the time of 
Final Payment or other agreed time when the actual costs of the marginal additions can be determined 
or mutually agreed upon; and 
Additional costs of supervision and field office ] 




.6 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable lo the change in contract 
pricing shall not exceed the following: j j 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 

costs or the unit pricing negotiated at the time of award. | j 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct' 

COStS. I 
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C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 
allowable by the Contractor for administration of the sub-contract. 


Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
the Contract Agreement and payable at the time of final payment after a) full completion of all work to be performed 
and all requirements established in the Contract Agreement and acceptance by the District, b) submittal of all 
closeout documents, and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for 
every subcontractor who performed work on the project evidencing they have received final payment of undisputed 
work and retainage withheld. As a condition of the contract, no more than three and one-half percent (3r5%Jshall " 
be retained from the progress payments of any subcontractor by the Contractor until final completion of that portion ^ 
of the work. Prompt payment of retainage to all subcontractors at final completion of theiii acceptable work 
regardless of timing during the contract is mandatory. The Contractor shall, at final completion, ensure no amount 
of the Contractor’s retained funds is allocable to the completed and accepted work of any subcontractor nor to 
materials or equipment purchased from any supplier unless such amounts are in dispute and the ! Contractor has not 
requested payment for such disputed amounts to date. Such amounts in dispute shall be identified on the 

Contractor’s affidavit of payment of debts/claims submitted with final documents. I 3 I 1 

i ! \ 1 

I | I \ 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendnientj in the | j 
Design-Builder’s compensation, shall be actual net cost When both additions and credits covering related Wprk or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis'of net’ " "" \ 

increase, if any, with respect to that change. L..... 


§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment The Owner will " 

make an interim determination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the ; 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Chapge Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. j ^ j \ 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all 
or any part of a Change Directive. 

ARTICLE 7 OWNER’S RESPONSIBILITIES / \ 

§ 7.1 General J / \ V . 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority jto bind the^Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. j j If 

\ j j I 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Ddsig^Bml^r’sjschfedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days aft^r receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and ^ 
take other action to protect the integrity and exclusivity of the project payment bond(s). 







j 


1 

j 


§ 7.2 Information and Services Required of the Owner ' _ _ "X. 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. / / \ \ 

I ! | I 

the Design-Build I J 

3 ns or investigations | j 

---—— .. & — ...--.- r - dilution; hazardous j j 

materials; or environmental and subsurface conditions and information regarding the presence of pollutanfis at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys,™ „ - ~™- 


§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspect! 

nnr \rbfnr IKa Prr\ippt cfrnptin-al nr mppTismip.nl cvctpmc’ ph ptrrir.nl air find wnfp.r n 
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describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 


§ 7,2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations or entitlements 
regarding site utilization where essential to the execution of the Project. 



§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. \ j 

i I 


§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreeihen!, 


shall be furnished at the Owner’s expense, and except as otherwise specifically provided injthis, Agreement or.-p 

elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Bfiiider to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof. In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to thd safe performance of 
the Work. 


§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work jpr nbn-confbnfiltylwith 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the DesigifiBuilder. j j 

II j i 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing thaft the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill file Owner’s \ 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. Thereafter, the Design-Builder 

may only request such evidence if (1) the Owner Mis to make payments to the Design-Builderas the Design-B^ild ..J 

Documents require; (2) a change in the Work materially changes the Contract Sum; or (3) the Design-Builder 
identifies in writing a reasonable concern regarding the Owner’s ability to make payment when due. The Owner 
shall furnish such evidence as a condition precedent to commencement or continuation of the Work or the portion of i 
the Work affected by a material change. After the Owner furnishes the evidence, the Owner shall not materially vary 
such financial arrangements without prior notice to the Design-Builder. \ 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have bedn j 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed hr 
retained by the Design-Builder. " ^ %... 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry ^ J 
out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify die services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearipg/ 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivi|y tests, and necessary ,,^' 
operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or qthe| consultants shall 
include preparation and submission of ail appropriate reports and professional recommendations. j f 

( i I i 

5 j l 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. } ] _ | | 

§ 7.3 Submittals ^..... J 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment or ; sfstems; or for "\ 

determining that the Submittals are in conformance with the Design-Build Documents, all of Which remain the \ 

responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken \ \ 

in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal \ \ 

schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate 1 j 

review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under j J 

Sections 3.1.11, 3,1.12, and 5.2,3. The Owner’s review shall not constitute approval of safety precautions or, unless j j 
otherwise specifically stated by the Owner, of any construction means, methods, technique!, sequencesaT'^ : 1 j 
procedures. The Owner’s approval of a specific item shall not indicate approval of an asserikHy^ofwMA —,™1 

a component. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work, The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Desigrj-Bqilder’s rights and 
responsibilities under the Design-Build Documents. \ || 

} 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Wbrk in-•.accordancewith—— 
the requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not 
be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors,! or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design^Builder. 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents, The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section: 15.5.2, whethpr or not 
such Work is fabricated, installed or completed. However, neither this authority of the Owiijer nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their ag|nts|or 
employees, or other persons or entities performing portions of the Work, j | jj j 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordanceiyyithJ^ 
date of final completion in accordance with Section 9.10. 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder foils to correct Work which is not in accordance with the requirements of the Design-Bui Id 
Documents as required by Section 11,2 or persistently foils to carry out Work in accordance with the Design^Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or afty portion thereof, f 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Worlc shall not give; 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extent required by Section 5.13.1.3. ‘^4*^ M l 


§ 7,9 Owner’s Right to Carry Out the Work 

If the Design-Bui lder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and foils within a ten-day period after receipt ofwritten notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without-prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be\issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting suctf V 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the' 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy .of the 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (15) days dufingjthe 
60 days prior to substantial completion as shown on the last schedule properly submitted utjderj 3,1.9. j 

ARTICLE 8 TIME .. ■ ... - 

§ 8.1 Progress and Completion 

§ 8.L1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is areasonable period for performing 
the Work. / " 

t /' 

§ 8.1,2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this (fontfact 

i \ 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve iSubstantial ^^ 

Completion within the Contract Time. L-,™™ 


s 


AIA Document A141™ - 2014. Copyright© 2004 and 2014 by The American institute of Architects. All rights reserved. WARNING; This AIA® Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA 19 Document, or any portion of it, 
may result In severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 09:55:48 on 11/17/2015 under Order No,0239586208j! which expires on 07/14/2016, and Is not for resale. 

User Notes: (1496534068) 


PAPR - 000352 



§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 


The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption of the teaching and 
learning process due to project activities during the academic term; moving equipment durihg 1 

when students and full staff are present; harm to the Owner’s reputation and established goodwill among the- - 1 

community, parents, students, and staff due to late delivery of the project; loss of student morale and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner; for each dfty flie 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages ojjf $500 
will be due from the Design-Builder to the Owner, j f j j 

I I I ! 

i \ Ijl 

§ 8.2 Delays and Extensions of Time \ I j \ 

§ 8.2.1 If the Design-Builder is delayed at anytime in the commencement or progress of thfe Work by an act or| 

neglect of the Owner or of a consultant or separate contractor employed by the Owner; or tfojQhangesuprdere^ . 

Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or by delay authorized by the Owner pending mediation and binding dispute ^"\ 
resolution or by other causes that the Owner determines may justify delay, then the Contract Time shall be extended 
by Change Order for such reasonable time as the Owner may determine. 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14, 

j . I i 

(Paragraph deleted) \ I 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such l ... 
request shall be documented by data substantiating the weather conditions a) were abnormal for a period of time 
which could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate j 

work unaffected by the weather could not have been done; and c) had an adverse effect on the construction schedule 
such that the loss of work time will adversely impact the established completion date, The Contractor must make 
every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited tp^ 
rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alternate Avprk days 
within the work week, or other such actions. Such time extension request shall be in writing arid submitted to the - 
District for approval within ten (10) days from the end of the event causing the impact on the cbnstructiori schedule. 

An extension of time not requested within the appropriate time period shall not be considered. \ The approved! 
extension of time shall be incorporated in the next Change Order. j j | j 

| j | | 

§ 8.2.4 Anticipated Weather Delays: A total of five (5) days per calendar month (non-eumulative) shall be 
anticipated by the Contractor as "adverse weather,” and such time shall not be considered justification for an-— ■ 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Saturdays, Sundays and major holidays, unless such adverse weather conditions on those days are sevete 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the five (5J days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional advert weather \ 

days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction \ \ 

schedule and only to the extent of one (1) lull day of extended time for each foil working day of adverse weather 
conditions which prevented a forty-hour work week within a seven (7) day calendar week. \ A request for adverse 1 
weather extension shall not be allowed after the date established for substantial completion, j 

4 t | 

j L; j 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION I " 

§ 9.1 Contract Sum L-■ -.w- ^ 

The Contract Sum is stated in the Design-Build Amendment. 

AIA Document A141™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This A)A® Document is 
protected by U.S, Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This draft was produced by AIA 
software at 09:55:48 on 11/17/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Motes! (1496534068) 


PAPR - 000353 




§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to 
the first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment, 

§ 9.3 Applications for Payment 
§ 9.3.1 At least ten days before the date established for each progress payment, the Design-jBuilder shall suBmifto 
the Owner an itemized Application for Payment for completed portions of the Work, The application shall be 
notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the Owner may 
require, such as copies of requisitions from the Architect, Consultants, Contractors, and material suppliers, and shall 
reflect retainage if provided for in the Design-Build Documents. 1 


§ 9.3.1.1 As provided in Section 6.3,9, Applications for Payment may include requests for payipent on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations 3f the 
Owner, but not yet included in Change Orders, j j j j 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which foe 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, br other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by others whom 
the Design-Builder intends to pay. L ..... .... 


§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work; If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off foie site shall be ; : 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the! \ 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the sijte. j 


§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances fo favor of the,, 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities enfitfod fo make 
a claim by reason of having provided labor, materials and equipment relating to the Work, f / \ V 

jit 

§ 9.4 Certificates for Payment j j j | 

The Owner shall, within twenty-one days after receipt of the Design-Builder’s Application for Payment, issuejto the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, an| notify 
the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. u -— ...- - —- 


§ 9.5 Decisions to Withhold Certification .- 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the ^v ;> \ 

Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with foe Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the; Owner will notify the \ 

Design-Builder as provided in Section 9,4. If the Design-Builder and Owner cannot agree on a j-evised amount, the \ j 

Owner will promptly issue a Certificate for Payment for the amount that the Owner deems |o b| due and owing. The jj f 

Owner may also withhold a Certificate for Payment or, because of subsequently discovered! evidence, may nullify j j 
the whole or a part of a Certificate for Payment previously issued to such extent as may be nec^aifyWp® ! 

Owner from loss for which the Design-Builder is responsible because of L -,J 

.1 defective Work, including design and construction, not remedied; 
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.2 

.3 

.4 

.5 

.6 


third party claims filed or reasonable evidence indicating probable filing of such claims unless 
security acceptable to the Owner is provided by the Design-Builder; 

failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 

reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

damage to the Owner or a separate contractor; r j 

reasonable evidence that the Work will not be completed within the Contract Tithe, and that the 

unpaid balance would not be adequate to cover actual or liquidated damagesjfor ijthe anticipated delay; 

or j I 

repeated or substantial failure to carry out the Work in accordance with the Design-Build DoSBnHtsr 


"J 


§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 


previously withheld. 


; ! 1 


§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner rfta£ at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contracto|; material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. f S 


§ 9.6 Progress Payments 


! J 


§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Design-Build Documents. j " ~ " 


§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 
Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shab by appropriate 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner, l 1 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account ...of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or worlcfqr the . 
Design-Builder. / \ / 

/ / \ V 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work|forjihe 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall have the right to 

contact the Architect, Consultants, and Contractors to ascertain whether they have been prdperty p aid. Thf Owner . 

shall have no obligation to pay or to see to the payment of money to a Consultant or Contractor, 


j 


; 


j 


'■"'.j 


. \ 


§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6,3 and 9.6.4, 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the vrf , \ 

Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 

s - M 

J j } 

| (Paragraph deleted) j j { 

§ 9.7 Failure of Payment j j j 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Buildbr, within the time'™' 7 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional daysLwrittennotice 
to the Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be 
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extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents, 


§ 9.8 Substantial Completion 

§9*8,1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Ownervcan occupy or utilize the 
Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. I | 

I j. 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept f 

separately, is substantially complete, the Design-Builder shall prepare and submit to the OWner an occupancy permit—- —J 

issued by the South Carolina Office of School Facilities and a comprehensive list of items to be completed or 
corrected prior to final payment Failure to include an item on such list does not alter the responsibility of the 
Design-Builder to complete all Work in accordance with the Design-Build Documents. ] \ 


§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to determine whether the 
Work or designated portion thereof is substantially complete. If the Owner’s inspection discloses any item, whether 
or not included on the Design-Builder’s list, which is not sufficiently complete in accordance vlith the Design-Build 
Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its intended usb, the 
Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or] correct sufch item 
upon notification by the Owner, In such case, the Design-Builder shall then submit a request for another inspection 
by the Owner to determine Substantial Completion. I * . .. * 


§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 


§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by the South Carolina Office of School Fabilities and a | \ 

Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date ofSubstantial } \ 

Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat,utilities, J 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 


§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder tplfike Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance; and consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build / 

Documents. I \ ! f 

I ] \ I 


§ 9.9 Partial Occupancy or Use J L.....J L,., 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the yVork at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such obcupancy or use is — 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the . 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for cojrrectibn of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner ps provided under 
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 


i 

i 


§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder ^a!yoin%.inspe^.f(ie.,,. m ,«,., 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 


1 

l 

-4 

n 

i 

j 


.! 
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§ 9.9,3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 


§ 9.10 Final Completion and Final Payment 

§ 9,10,1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. 
When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment | j 


§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other j indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible of encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing]that insurance 
required by the Design-Build Documents to remain in force after final payment is currently iniffect, (3) a written 
statement that the Design-Builder knows of no substantial reason that the insurance will nof be]renewable to cover 
the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) f \ 
as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, ai|d (7) 
if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, pr releases 
and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent-and in 
such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person br ' ^ 
entity providing services or work for the Design-Builder, refuses to furnish a release or waitejt^uire^hy tfie. K 
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such liens, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and 
reasonable attorneys’ fees. -1 \ 



§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delated through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portiorf of L 
the Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of" 
surety to payment of the balance due for that portion of the Work fully completed and accepted shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under- terms and 
conditions governing final payment, except that it shall not constitute a waiver of claims. \ 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner exqept those arising from/' 


.1 liens, Claims, security interests or encumbrances arising out of the Contract and j unsettled; j 

.2 failure of the Work to comply with the requiremaits of the Design-Build Dojounfents; j | 

.3 terms of special warranties required by the Design-Build Documents; f j | ] 

.4 post-occupancy services to be provided by or through the Design-Builder, j _ j | 


§ 9.10.5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the ' “ -- 

Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
of final Application for Payment 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY / 

§ 10.1 Safety Precautions and Programs / / 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. \ 

§ 10.2 Safety of Persons and Property j \ 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable: 

prevent damage, injury or 1 oss to < .. . 

.1 employees on the Work and other persons who may be affected thereby; 
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.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the 
site, under care, custody or control of the Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing services or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, 

roadways, or structures and utilities not designated for removal, relocation or replacement in the 
course of construction. r 

I I 

§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of peVsoris or property, or 
their protection from damage, injury or loss. j 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing cjondjtions and 
performance of the Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and 
utilities of the safeguards and protections. 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, afe 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry dn such activities 
under supervision of properly qualified personnel. j j | | 

l \ I 5 

j l | j 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or losjs insured ipder 
property insurance required by the Design-Build Documents) to property referred to in Sections 1 0v2.1:2 kid 

10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Cbptactqr, pr .anyone . 

directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10.2.1.2 and 10,2.1.3; except damage or loss attributable to acts or 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations, 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14. ■; : 

§ 10.2,6 The Design-Builder shall designate aresponsible member of the Design-Builder’s jorgatiization, at thejsitej, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless j 
otherwise designated by the Design-Builder in writing to the Owner. . M i„. 


§ 10,2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or create an unsafe condition. 


§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts supb party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party withiri a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enablejthe other 
party to investigate the matter. \ ] ! J 


§ 10,3 Hazardous Materials j ..._j j.__ 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable 


bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or , 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the conditiori to the Owner in 
writing. / / 

I ( 


§ 10.3,2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless.lUnjess otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Buifdj^The rmmes arid 
qualifications of persons or entities who are to perform tests verifying the presence or absence of sucfrmaterialor. 
substance or who are to perform the task of removal or safe containment of such material or substance. The 
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Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless, Work in the affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. j j 

I i 

§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against cl aims, dgKges~ 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting Nonperformance of the ^ 
Work in the affected area, if in feet the material or substance presents Hie risk of bodily injdry dr death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss oi expense is 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault dr negligence of the 
party seeking indemnity. p’l 

i i r.i 

:i ■' ij 1 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Btiilder 
brings to the site unless such materials or substances are required by the Owner’s Criteria, tlie Owner shapl be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. jj 1 j j 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner.,, 

remediation of a material or substance the Design-Builder brings to tire site and negligently handles, or (2) where tire 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense 
are due to the Owner’s fault or negligence. 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable^by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of p er formingWork as I 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expenise j 
thereby incurred. . | f 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK /"' _ 

§ 11.1 Uncovering of Work / ^ \ 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in | accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-BuildjDocuments, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Ejuilder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Timewill be adjusted*as™^' 
appropriate. 

§ 11.2 Correction of Work / 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work dither rejected ,, 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whetherdiscovered before 
or after Substantial Completion and whether or not fabricated, installed or completed, Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uhcoyering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. j j 
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§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within two years after the date of 

Substantial Completion of the Work or designated portion thereof or after the date for commencement of warranties 

established under Section 9.9.1, or by terms of an applicable special warranty required by the Design-Build 

Documents, any of the Work is found not to be in accordance with the requirements of the Design-Build 

Documents, the Design-Builder shall correct it promptly after receipt of written notice from the Owner to do so 

unless the Owner has previously given the Design-Builder a written acceptance of such condition. The Owner shall 

give such notice promptly after discovery of the condition. During the two-year period for correction of the Work, if 

the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity tojmake the correction, the 

Owner waives the rights to require correction by the Design-Builder and to make a claim fqr breachof waning 

the Design-Builder fails to correct nonconforming Work within a reasonable time during that period after receipt of . - ; 

notice from the Owner, the Owner may correct it in accordance with Section 7.9. I ! 

| ! 

§ 11.2.2.2 The two-year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completiorfand the actual 
completion of that portion of the Work. | 

\ \ r". :, =: 

I i l l 

§ 11.2.2.3 The two-year period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. j js | { 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in] accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the r '] 

Owner, ___ 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or 1 

separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or J 

removal of Work that is not in accordance with the requirements of the Design-Build Documents. 1 

irl F 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents, Establishment of the two-year period 
for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the Desij^-Builcier tp 
correct the Work, and has no relationship to the time within which the obligation to comply with the De$ign-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish - 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the " ..... 
Work. "“:i 

§ 11.3 Acceptance of Nonconforming Work : f \ 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Des i gn-Build D ocument s, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be t 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final pavment has been,/' 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement jspepifying theji / 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. ! [..J L 

ARTICLE 12 COPYRIGHTS AND LICENSES U .—...-..^ • — 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other . 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law, 
statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to \ 

meet official regulatory requirements, or for similar purposes in connection with the Projec|, is not to be construed \ 1 

as publication in derogation of the reserved rights of the Design-Builder and the Architect, ponsultants, and 5 

Contractors, and any other person or entity providing services or work for any of them. f j I 

i L _ _ | 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other " 
information, the transmitting party is the copyright owner of such information or has permission from the.copyright . ^ 
owner to transmit such information for its use on the Project, 
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§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner substantially performs its obligations, 
including prompt payment of all sums when due, under the Design-Build Documents, The license granted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project. 

j 1 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. Ihe Desip-Biuldff’s"^"^'' ’ j 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner,jin t|ie event-this - i 

Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license solely and 
exclusively for purposes of constructing, using, maintaining, altering and adding to the Project, .provided that the 
Owner (1) agrees to pay to the Architect, Consultant or Contractor all amounts due, and (2^ provide the Architect, 
Consultant or Contractor with the Owner’s written agreement to indemnify and hold harml&S the Architect, 

Consultant or Contractor from all costs and expenses, including the cost of defense, relatedttonc|aims and causes of 
action asserted by any third person or entity to the extent such costs and expenses arise from the Owner’slalfejration 

or use of the Instruments of Service. j ! f i 

l i I * 


§ 12.3.2 In the event the Owner alters the Instruments of Service without the author 5 s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the (Wrier release^ the; 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or worr for ^ 
any of them, from all claims and causes of action arising from or related to such uses. The 
12.3.2 shall not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. 


ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantia} nonperformance ahd j 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days 5 writteh } 
notice to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the ; 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to 
complete, the remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the'Wqrk performed prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensiatiop for, 
and time to complete, the remaining Work shall be equitably adjusted. jj ! I f 

Ill) 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other |han^the,foiilt of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than Seven days’ written 
notice. . 


§ 13,1.4 Either party may terminate this Agreement upon not less than seven days’ written notice shguld the other 
party foil substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. / ^ 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Design-Builder for the Owner’s convenience and without cause. jj 

jf 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13,1.6 be greater than the compensation set forth in Section 2.1. 
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§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2,1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract ifthe Work is stopped for a period of 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
employees, or any other persons or entities performing portions of the Work under direct ot: indirect contract with 
the Design-Builder, for any of the following reasons: j j 

,1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 

be stopped; \ j 

.2 An act of government, such as a declaration of national emergency that requires all Work to be - - - - j 

stopped; jj 

.3 Because the Owner has not issued a Certificate for Payment and has not notified'the Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or bejcauke the Owner has not 
made payment on a Certificate for Payment within the time stated in the DesigmBuild Documents; or 
.4 The Owner has failed to furnish to the Design-Builder promptly, upon the DeSigh-Builder’s request, 
reasonable evidence as required by Section 7.2.7. jf 

j | |.| 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the pesign-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays dr 
interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate niorejthan 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period; whichever is------j 

less. .. ,. _.,j 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13,2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 

§ 13.2.1,4 If the Work is stopped for a period of 60 consecutive days through no act or faulfof the Desigii-Bui ljder ;or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the | 

Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to j 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover from the Owner as provided in Section 13.2.1.3. 

§ 13.2.2 Termination by the Owner For Cause jjj 

§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder -.... I 

.1 foils to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; / /' "N. \ / 

,2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Corisultants, \ 

Contractors, or workers or proper materials; j j j 

.3 feils to make payment to the Architect, Consultants, or Contractors for services,{materials cjr labor in 
accordance with their respective agreements with the Design-Builder; j j jj j 

,4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful^ 

orders of a public authority; or j ] 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build documents. — 

§ 13.2.2.2 When any of the above reasons exist, the Owner may without prejudice to any other rights, or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven d^ys’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: ^ 

.1 Exclude the Design-Builder from the site and take possession of all materials; equipment, tools, and 

construction equipment and machinery thereon owned by the Design-Builder; f \ “ 

,2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to ] 

Section 3.1.15; and j jj \ 

,3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written \ 

request of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of ' 
the costs incurred by the Owner in finishing the Work. l ->~....... 
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§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work 
covered by the Design-Builder’s performance bond. j j 

§ i 

i j. 

§ 13.2.3 Suspension by the Owner for Convenience ) ...| 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the .. 

Work in whole or in part for such period of time as the Owner may determine. f. 

■ ! I 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3.1, Adjustment of the Contract Sum shall include 
pr ofit. No adjustment shall be made to the extent f = l 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another dause 
for which the Design-Builder is responsible; or j j | | 

.2 that an equitable adjustment is made or denied under another provision of thb Contract. ! j 

M || 

§ 13.2.4 Termination by the Owner for Convenience j j j j 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience arid without baufe. 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall 

.1 cease operations as directed by the Owner in the notice; " J 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 

and, 4 $^*' ,,:•••! I 

.3 except for Work directed to be performed prior to the effective date of termination stated in the j \ 
notice, terminate all existing Project agreements, including agreements with jthe Architect, j 
Consultants, Contractors, and purchase orders, and enter into no further Project agreements and j | 

purchase orders. 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION / ' ..J 

§ 14.1 Claims j ”"X 

§ 14.1.1 Definition. A Claim is a demand or assertion by one of the parties seeking, as a matter of right, pjayment of 
money, or other relief with respect to the terms of the Contract. The term ’’Claim" also include^ other disputes arid 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The f ( 
responsibility to substantiate Claims shall rest with the party making the Claim, | j j j 

j L ,,-J 1 ._ 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract--— - • 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by law. _ 

§ 14.1.3 Notice of Claims / _ \ 

§ 14.1.3.1 Prior To Final Payment Prior to Final Payment, Claims by either the Owner or Design-Builder must be \ 
initiated by written notice to the other party within 21 days after occurrence of the event ghringriise to such Claim or \ ' 

within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later, J 

i l . S 

I I t 

§ 14.1.3.2 Claims Arising After Final Payment After Final Payment, Claims by either the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, jnust be iriitfated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision 
requirement as a condition precedent to mediation in Section 14.2T shall not apply. 
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§ 141,4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9,7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents, 

§ 14.1.5 Claims for Additional Cost If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion bf the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arisingunder Section 10.4. j jj 

! ii 

§ 14.1.6 Claims for Additional Time jj -....,1 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, jvritten notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of co|t and of probable effect 
of delay on progress of the Work, In the case of a continuing delay, only one Claim is necessary. 

t..... h 

§ 14.1,6.2 If adverse weather conditions are the basis for a Claim for additional time, such Claim shall be 
documented by data substantiating that weather conditions were abnormal for the period ofjtime, could nbt Have 
been reasonably anticipated, and had an adverse effect on the scheduled construction. j j j | 

1 | I j 

§ 14,1.7 Claims for Consequential Damages j f j 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating 
to this Contract. This mutual waiver includes i -1 ! 

.1 damages incurred by the Owner for rental expenses, for losses of use, incomfc^prpfif, financing, ; J 

business and reputation, and for loss of management or employee productivity or of the services of 
such persons; and . ^ ‘ jj 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of J 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Work and otherwise available under this i 
Agreement. i I 

! . I l 

This mutual waiver is applicable, without limitation, to all consequential damages due to either.party’s terminatiori; 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award 6f L 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents. 

j 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner j 

and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 1,0.3 and 
10.4 of the Agreement and Sections B.3.2.9 and B.3.2,10 of Exhibit B to this Agreement, u4ess/30 days have / 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 1 
in writing, the Owner shall render the initial decision on Claims. \ S | 

} ! jj / 

§ 14.2.2 Procedure j | j j 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder Ijshall provifte 4 ... 

written response to Owner within ten days after receipt of the notice required under Sectiori 14.1,3. i. Thereafter, the | 

Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing- 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14,2.2,2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one' 
or more of the following actions within ten days after receipt of the notice required under Section 14.1,3.1: 

(1) request additional supporting data, (2) render an initial decision rejecting the Claim in whole/or in part, \ \ 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate;that it is unable to render ^ \ 
an initial decision because the Owner lacks sufficient information to evaluate the merits of fhe Claim, | | 

i j i | 

§ 14.23 In evaluating Claims, the Owner may, but shall not be obligated to, consult with o£ seek information from 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of { 

such persons shall be at the Owner’s expense. I ...• i 
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§ 14,2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request, and shall either ( 1 ) 
provide a response on the requested supporting data, ( 2 ) advise the Owner when the response or supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part. 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing ( 2 ) state the reasons therefor; and j[3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final ancj bidding on the parties 
but subject to mediation and, if the parties fail to resolve their dispute through mediation, td biriding dispute 
resolution. j 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to thejtertps of 
Section 14.2.6.1. I 

j | 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in Writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made ancHftej party receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights |o mediatelor |ursue 
binding dispute resolution proceedings with respect to the initial decision. j j j | 

| i j S 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the! 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder :|s 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s asjsistAncein resbivihgthe 
controversy. 


| (Paragraph deleted) 

§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent 

to binding dispute resolution. f" yI ,,. 1 j I 

j -v,. J ] 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance: 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the 
date of filing, unless stayed for a longer period by agreement of the parties or court order. 


§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. % 


| (Paragraphs deleted) jj j \ i 

ARTICLE 15 MISCELLANEOUS PROVISIONS j j j j 

§ 15.1 Governing Law \ ., 4 ^ ,., . ... 

j The Contract shall be governed by the law of the place where the Project is located. \ j 


§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2,2, neither party to the Contract shall assign the Contract as a whole without Awftten consent, 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless \ 
remain legally responsible for all obligations under the Contract. II \ \ 

! 1 I ! 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing jj j 

construction financing for the Project, if the lender assumes the Owner’s rights and obligation sounder the j j 

Design-Build Documents. The Design-Builder shall execute all consents reasonably required to ^cifitate such j 

assignment. I --.J 
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§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, 

Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days*prior to execution. 

The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. f 

§ 15.3 Written Notice j 

Written notice shall be deemed to have been duly served if delivered in person to the individual r to a member of the - 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality 6'f BIM and/or project 
management software used by the parties for the project. r "1 

I | | l 

§ 15.4 Rights and Remedies j I | j 

§ 15.4.1 Duties and obligations .imposed by the Design-Build Documents, and rights and remedies available j 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. j j | \ 

) 

§ 15,4,2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver: of a right or duty .. 

afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing, 

§ 15.5 Tests and Inspections 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Bui Id \ 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public § 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public j 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder.- , 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspe^ion or approval'not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for suclfc,additional" 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give tirriely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be present fo|* su6h 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. j 

j L.,.,„J L,».. 

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 1515.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made ■™-- 
necessary by such failure shall be at the Design-Builder’s expense, 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. / ^ x 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Bjuild, Documents, the 
Owner will do so promptly and, where practicable, at the normal place of testing, j j 

§ 15,5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. f 
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§15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidential Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. p i 

\ j 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information!;as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a coprt or governmental 
entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, ^ ^ 
consultants or contractors in order to perform services or work solely and exclusively for the Project^ provided those * 

employees, consultants and contractors are subject to the restrictions on the disclosure and use bf Confidential 
Information as set forth in this Contract. j j 

i I 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles or 
(3) the titles of other documents published by the American Institute of Architects. j j I j 

! ! I i 

\ ! *j 

§ 15.8 Interpretation \ \ I , 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying \yorc|s such as fair] and 
"any” and articles such as "the” and "an,” but the fact that a modifier or an article is absent jfonf one statement and 
appears in another is not intended to affect the interpretation of either statement. j <**--—■ j 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings, j 

Conduct of the Architect’s Principal, Employees, Agents and Representatives _ ,,,-i j 

The safety and security of District staff, students and the general public are df uMost priority to the 
District. To that end, the Architect shall be responsible for ensuring compliance by the Architect and: any 
employees, agents or representatives of the Architect, including all Design Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is ah -j 

existing occupied building. g 

B. No fraternizing with, threats to, or use of abusive or profane language in the presence pf students, parents, | 

visitors, or District representatives, agents, or employees. /’ \ ’ 

C. No improper attire, actions or gestures while on any District property. / /*" \ ,T' 

No smoking on District property in conformance to Horry County Board of Education' policy. \ Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurence to tie individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. ( j 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the Architect’s 

Principals, employees, agents, and representatives performing work on District property and contractually .. ? 

require the same of all Design Consultants, their employees, agents, and representatives. No employees, f 

agents or representatives of the Architect and Design Consultants having committed violent a*ime^ mines T " ™ " 
against children, or crimes of moral turpitude are allowed access to the District’s premises. Such SLED 

criminal background checks shall be maintained on file in the offices of the respective Architect and Design 
Consultant and made available to appropriate District personnel or the District’s legal.counsel immediately 
upon request. / / ! \ 

Promotional Materials j { l 1 

■if i 5 

} | | !] 

The Design Builder shall have the right to include photographic or artistic representations of the design of ] ! 
the Project among the Design Builder’s promotional and professional materials...^The s .Dejlgn__.j j 
Builder shall be given reasonable access to the completed Project to make such representations. The District 

shall provide professional credit for the Architect and Design Builder in the District’s promotional . ' 

materials for the Project. The Architect shall not make any representations in promotional and professional 
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materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement. 


Drug-Free Workplace 

pH 

The Architect and the Architect’s Design Consultants shall be responsible for initjatiiig, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement .|Thi drug-free programs 
shall conform to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South darollna Code of Laws as 
may be amended, 1 


Right Audit Project j j 

J j 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order (Attachment 
E) data. Such books and records related to the work covered under this Agreement j shall be mainlined by 
the Architect for a period of not less than three (3) years from the date of final payment tb the Architect under 
this Agreement. This requirement shall also apply to any Design Consultants performing serviced udder the 
Architect’s direction. \ \ jj j 

) j | I 

The Office of General Services of the State of South Carolina, or any auditor under contract with the District Has " ^ 1 
the right to audit the Architect’s records related to any Project incorporated under this Algreement during the time ,,i 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at \ 
no additional cost to the District This requirement shall survive termination or completion of the Agreements ; J 

Traffic Control On-Site and Off-Site: The Contractor shall conduct its operations in a manner to hot 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department 
Transportation. The worksite shall be confined to the smallest area possible allowing • maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 

The Contractor shall use worker and traffic control signs and devices necessary to comply with Section. VI of UlS. r 
Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for-Streets 
and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, streets, or 
highways when work performed obstructs public traffic. When such traffic areas are obstructed to any extent by 
work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so designated 
shall not be assigned any other duties while engaged in directing traffic. /” _ \ J 

/ f ."N \/ 

Safety Designee: The Contractor shall designate a competent individual at the worksite whose duty shaUffie 
the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down” areas or w^rkiareasL^ uriautliorized = 
individuals. | 

Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract. ; \ \ 

I | \ > 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [Stab] Board pursuant to \ 

Section 11- 57-310 that identifies persons engaged in investment activities in Iran, Currently, jhe list is available at f 

the following URL: http://procurement.sc.gov/PS/PS-irandivestmentphtmf.) Consistent With |ection 11-57-310(B), j 

the Contractor shall not contract with any person to perform a part of the Work, if, at the .1 

subcontract, that person is on the then-current version of the Iran Divestment Act List j 

Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act” requires all bmpoyefsWW 

legal status of new employees and prohibits employment of any worker who is not legally in this country and 
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authorized to work. Effective January 1, 2012, all South Carolina employers are required to enroll in the U.S. 
Department of Homeland Security’s E-Verify program and verify the status of new employees within three business 
days, using E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employer or 
suspension/revocation of the employer’s business licenses. 

SC IMMIGRATION LAW. S.C. Code § 8-14-40 Compliance: Design-Builder certifiesithatjthe Design-Builder 
will comply with the requirements of S.C. Code § 8-14-10 etseq, and agrees to provide to the Owner any 
documentation required to establish either: (a) the applicability of that chapter to the contractor, Subcontractor, and 
sub-subcontractor; or (b) the compliance with this that chapter by the contractor and any subcontractor or 
sub- subcontractor. f 

Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Prpcedd. Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable {at t| e option of the 
Owner. j j 

ARTICLE 16 SCOPE OF THE AGREEMENT f-] 

§ 16.1 This Agreement is comprised of the following documents listed below: j j f { 

,1 AIA Document A141™-2014, Standard Form of Agreement Between Owner and Design-Buijder 
.2 AIA Document A141™-2014, Exhibit A, Design-Build Amendment, if execute^ J j 

.3 AIA Document A141™-2014, Exhibit B, Insurance and Bonds J ( 1 | 

> 4 III! 

(Paragraphs deleted) \ *»4m - 

Design-Builder’s Proposal as accepted by the Owner. L 

This Agreement entered into as of the day and year first written above. 

DESIGN-BUILDER (Signc^re)^^' j f 

Robert Ferris,-Authorize Member j | 

(Printed name and title) (Printed name and title) ~ | 
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Additions and Deletions Report for 
AIA° Document A141™ -2014 

i 1 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all te>ct the author has 
added to the standard form AlA document In order to complete it, as well as any text the author may have gdded to or deleted from 
the original AlA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through] tlWoriginal AlA text. 

I 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute-any 
part of the associated AlA document. This Additions and Deletions Report and its associated document wefe generated 
simultaneously by AlA software at 09:55:48 on 11/17/2015. j j 


PAGE 1 

AGREEMENT made as of the 19th day of November in the year two thousand fifteen (20 T5>i 


Horry County Schools, South Carolina a political subdivision of the State of South Carolina. 


335 Four Mile Rd l_ PO Box 260005 


Conway, SC 29528 
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Per "Design Requirements 0 published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2; 2015 . 

\ r .. 

§ 1.1.7 The Owner’s design and construction milestone dates: ] j 




SFL+A Architects, P.A. 333 Fayetteville Street Suite 225, Raleigh; NC 27601; i ] 


Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91 i) 
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Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 

Facilities Department 1160 E Highway 50 

Conway, SC 29526 

843^88.6965 v^v.; 






Functional Performance Consultant (TBD) 


Robbie Ferris, S.C AR 6106 
FIRSTFLOOR ENERGY POSITIVE EEC 
333 Fayetteville St., Suite 225; Raleigh, NC 27601 
919-573-6350 


[ M 1 Litigation in a < 


jurisdiction, noniurv before a circuit judge in Horry Count 


PAGES 

§ 1,4.7 Owner, The Owner is the p e rson or -entity identified as such in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term ’’Owner" means the Owner or the Owner’s \ , 

authorized representative. The Owner may have employees that are design professionals or otherwise skilled ih / 
construction or construction management, and such employees may, h orn time to time, perform various tasks or 
duties for or on behalf of the Owner under this Agreement. However, it is specifically understood that the dwnef 
(including these agents and employees) has no obligation or duty to apply specialty or professional knowledge arid 
skill, and shall not be held to have undertaken to provide or perform any aspect of the Owner’s performance oftfos 
Agreement as a design professional or specially skilled and knowledgeable construction industry member oL 
construction manag er, and t hi s principle applies regardless of the Owner’s position titles or office division titles as 
may be applicable to such employees, 

PAGE 6 ..■ 


The De s ign-Builder may invoice the Design-Builder may invoice the owner for not more than five hundred ®J;g 
thousand dollars ($500,000) for its Work performed prior to the execution of the Design-Build Amendment. This 
amount is within and part of the price agreed in the Design-Build AmendmentJ> : A-r;-yiT^go>A : ;A->gL;:yT;^ 
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§ 2.1,4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Amounts unpaid- 
Fortv-five ( 45 ) days after the invoice date shall bear interest at- : the- rat e e ntered below , or in t he abs e nce th er 


rate of 5% p.a. 



Building Permit and Other Permits and Fees; No general building permit is required in Accordance with 


6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical 


electrical plumbing and other such permits which may be required for purposes of inspection at no additional 


cost to the District. Except for permits and fees which are the responsibility of the Contractor In the Contract 


Documents, the District shall secure and pay for necessary approvals, easements, assessments,futility imbact 


fees, permits, and such charges required for the successful completion ofthe work. ! ' -■■ 5 ■ 


PAGE? 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’i other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 


The Office of School Facilities (OSF) shall determine the enforcement and interpretation!of all the applicable 


codes and referenced standards on state buildings, including the District’s school facilities; 
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§ 3.1.8,1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. O n -a^nei 
basis, or oth e rwise as ag reed to by the -O wn e r and Design Builder, A s stated in the Design Requirements, t he 
Design-Builder shall submit written progress r e ports to the O wner rreports, photographs of Work in progress, a 
other data to the Owner electronically, or through the Owner’s option, project management software, showing 
estimated percentages of completion and other information identified below: 


Additional information as agr-ee d -to by th e Qwn e r-and-Desi g i 
through its project management software data requirements. 


rated by the Owner 
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§ 3.1.10 Certifications. Upon the Owner’s writt e n requesMhe D es ign Builder sha ti-obtain^om -Design-Builder 
shall include in each Application for Payment a certification from each of the Architect, Consultants, and 
Contractors, and furnish to the Owner, these certifications with respect to the documents and services provided by 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the 
documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, expept 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (b) thaf 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representations^and statements j j 

contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not be required;to f 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their j 


§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. / \ 
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§ 4.4 Design-Builder’s Construction Proposal \ j \ ' -r 

§ 4.4.1 ypea-the-Q wner^ i s suance - of a writ t en eeft s e n f fe- proo ee d - mder - S eet ten 4.3.2 ;4 foe Des i gn - Builder s frall / 
prepar e and subm it th e Des i gn Bui - Me r’ sF repesal-tejhe-Qwfterr^fe^ Design-Builder’ sj j 

Construction Proposal shall include the following: j j j jj 

.1 A list of the Pr e ii mm a ry Design documents and other information, including the Design-Builder’s' — 
clarifications, assumptions and deviations from fee-Owne^s-Gritemr -the Owner’s original Design 
Requirements and the Design-Builder’s original Proposal Development Documents as proposed in 
the Owner’s procurement leading to this Agreement upon which the Design-Builder’s Proposal is 

based; . 

.2 The proposed Contract Sum, including the compensation fflethod-andrifihase d up o n th e Qost of the 

W o rk plu s a fee, • a -^written’ ^t ^aent-^esti mated co st or ga nize d b y trad e cat e g o ries , allowances, s \ 

e onting e aci e s, - Des i gn BuMer - % -F e e? ■ 

.3 The proposed date the Design-Builder shall achieve Substantial Cempiefie mCoWfetiori (or phased \ 

beneficial occupancy, if applicable and acceptable to the Owner): j I j 


.6 The date on which the Design-Builder’s Construction P roposal expires. 
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§ 4.4.2 Submission of the Design-Builder’s Construction P roposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 


§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents pr€ 
Regulatory Agencies as a portion of the permitting and approval process for this work. 
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pared and submitted to 


Maintenance of Record Drawings: The Contractor shall maintain at the worksite one fl) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work, A copy of submittals accepted by the District shall also be 
maintained at the worksite. These items shall be available to the Architect and District When present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings oh all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical mechanicalj and 
all systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an 
electronic and paper copy of record drawings of M as-built” detail to the Architect at fin all completion of all 
work, excluding punch list items as required by the Contract Documents. j | 1 L 


Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract f 
term a quality control program, designed to ensure the work performed is in accordance with the Contract j 
Documents, including any changes, at all times and in all respects. The program shall include providing daily jj 
supervision and conducting frequent inspections by the Worksite Superintendent^. | 

... k '' l 

1. Compliance with Employment Laws; By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the following: 

A, Title VII of the Civil Rights Act of 1964, as may be amended. 

B, Age Discrimination in Employment Act of 1964, as may be amended - • „ 

C, Title I of the Americans Disabilities Act of 1990, as mav be amended. / 

D, Equal Pay Act of 1963, as may be amended. / / \ \ /" 

E, Fair Labor Standards Act as mav be amended. f j | * / 

F, South Carolina Wages Act Code 37-10-10 et seq., as may be amended. f j j 

G, South Carolina Worker’s Compensation Act Code 42-1-10 et seq., as mav be; amended. I f 


The Contractor shall not discriminate against any employee or applicant for employment beca u se of race, ■ 
religion, color, sex, age, handicap, or national origin except when such condition is I a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 
Employer.” The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than / " 


Employment Taxes and Benefits: The District shall not withhold from the contract pavmehts any Federal or 
State income taxes, or any employment-related taxes normally withheld on the District’s employees. Further, the 
District shall not provide any employment related insurances or other benefits such as worker’s compensation for 
the benefit of any Contractor, subcontractor or supplier employees. 
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Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager identified in the Scope of Work 
(Exhibit A) or the duties and status of the Project Manager during the course of the project without approval of the 
District. f "1 

! ! 

Project Key Staff — Worksite Superintendent(s): The Contractor shall employ at least lone fl) fall-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scopdof the project. Exhibit 
A identifies the Worksite Superintendent^!. No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the work of :any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite 
Superintendent identified in the Scope of Work (Exhibit A) or the duties or status of same during the course of the 
project without approval of the District The Worksite Superintendent's) shall enforce j strict discipline^ and 
good order among the Contractor’s representatives, agents, employees, subcontractors and suppliers, j j 

j i j i 

Worksite Communications: The Project Manager and Worksite Superintendents) are ^representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as bidding as if given t6 the 
Principal of the Design Builder. j 

I..........._. 


1 


PAGE 12 f 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents 3 the Design-Builder shall secure^and pay for the jj 
buddi ng p ermit as w eli- a s- an^ethe^-permits, fees, licenses, and inspections by government agbndes, necessary for | 
proper execution of the Work and Substantial Completion of the Project. 1 j 
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§ 5.7.2 If the Design-Builder changes - desires to change any of the personnel, Contractors or suppliers identified in 
the Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide tfje 
name and qualifications of the proposed new personnel, design professional Contractor or supplied The OwperViay 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel design professional Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection, j 


§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. If the rej e cted - person qf , 
e ati ty-w a s -rease n ab ly capa b le of per f ormin g the W or k, the C o ntra ct S um aneT Gontrae t T - i - me s hall - be - ihcrea sed-e? 
d e ereased - by4he di ffer ence, if any , occasion e d - by -s ueh -eb ange, and an app r epi4 at&Chai^ ''9 rde r 4hall ,be -- issued '- !, -'- r 
b e fore commencement of th e sub sti tute p e rson or entity’ s - Worlc. However, no increase - in 4 h e Contract Sum or 
Contra ct Time s h all ■ be - af l ow e d - fo r- such ch an ge-uufess-tbe^esignh^utMer has act e d pr o mptly .and/re s ponsively in 
sub mitting na mes as-r e quired, j S 


i 

§ I 

'" 7 "... 

The -In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
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Documents, in good order and marked currently to indicate field changes and selections made during construction, 
and one copy of approved Submittals, The Design-Builder shall deliver these items to the Owner in accordance with 
Section 9.10.2 as a record of the Work as constructed. 

PAGE 15 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner i n o ur s- that - are 
p ay a-ble t o a separat e contraeter -and other contractorfsT respectively, incur because of the Design-Builder’s delays, 
improperly timed activities etn 


Werk-or defective construction. j 

PAGE 16 ! 1 


.5 Costs of premiums for all bonds and insurance, permit fees, and sales, use or similar taxes related to 
the Work; provided that costs of premiums, permits, and taxes that are based on marginal additions 
to an existing sum or quantity may all be reasonably estimated subject to correction at the time of 
Final Payment or other agreed time when the actual costs of the marginal additions can be determined 
or mutually agreed upon: and j I | j 

.6 Additional costs of supervision and field office personnel directly attributable to th<| change. | j 

a ? ! I 

i i t j 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in:'contract 


pricing shall not exceed the following: jj 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of award, 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (TQ°/o) of the allowable direct 
costs. 

C. _ For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%\is 

allowable bv the Contractor for administration of the sub-contract. f 

——— -■* —--—-- - - - — . . . . . . . . . i I 

j N . I j 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total; confr act-price, as nfay i 
be amended by any approved Change Order , to be withheld from the Contractor’s payments throughout the term of j 
the Contract Agreement and payable at the time of final payment after a) full completion of all work to be performed 
and all requirements established in the Contract Agreement and acceptance by the District b) submittal of all 
closeout documents, and c) submittal of an affidavit of payment of debts/claims, if requested bv the District for 
every subcontractor who performed work on the project evidencing they have received final payment of undisputed 
work and retainage withheld. As a condition of the contract no more than three and one-half percent (3,5%) shall 
be retained from the progress payments of any subcontractor by the Contractor until final completion of that portion ; 
of the work. Prompt payment of retainage to all subcontractors at final completion of their acceptable work \ / 
regardless of timing during the contract is mandatory. The Contractor shall, at final completion, ensure no amount 
of the Contractor’s retained funds is allocable to the completed and accepted work of any subcontractor nor tb / 
materials or equipment purchased from any supplier unless such amounts are in dispute and the Contractor has not 
requested payment for such disputed amounts to date. Such amounts in dispute shall be identified on the j j 
Contractor’s affidavit of payment of debts/claims submitted with final documents. I LE¬ 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Own a shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to ev a luat e , give notice of of enforc e m e chanic’s 


commencement and take other action to protect the integ 


- and exclusivity of the project payment bondfsV 
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§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing buiMm -g land development zoning, and 
other permits, licenses and inspections. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 

notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 

§ l 


If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents ! 

and fails within a ten-day period after receipt of written notice from the Owner to commence and continue ^ 

correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 

remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 

deducting from payments then or thereafter due the Design-Builder the reasonable cost of corifectihg such 

deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 

Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 

Project (or defined component thereof) the ten-day period referenced herein is reduced to five‘(51 clays during th b 

60 days prior to substantial completion as shown on the last schedule properly submitted under § 3,1.9. I f 

1 j I i 
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| | i j 

8 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK i 


The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage. 


hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 


incur as a result of breach of contract bv failure to achieve substantial completion are: use of relocatable classrooms: 


use of alternate sites for the educational program: disruption of class locations; disruption of athletic program; 


disruption of public service activities planned for the proiect; loss of rental of the project: security r isks due to " I 


cominding of project workers with additional persons on and near the site; additional safety risks of equipment \ 


vehicles, and unfinished work on the campus during the academic term: general disruption of the teaching and I 


learning process due to project activities during the academic term: moving equipment during the academic term j 


when students and full staff are present: harm to the Owner*s reputation and established goodwill among the.... 


community, parents, students, and staff due to late delivery of the project; loss of student morale and academic 


erformance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 


and inefficiency of the management of all the Owner's facilities and other current construction projects. The 


measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 


follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 


Completion, liquidated damages of $ 1000 will be due from the Design-Builder to the Owner; - for each day the\ / 


Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 


will be due from the Design-Builder to the Owner. I j 1 / 



8.2,3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such 


request shall be documented bv data substantiating the weather conditions a) were abnormal for a period of time 
which could not have been reasonably anticipated; b) had an adverse effect on the work scheduled, and alternate 


work unaffected bv the weather could not have been done; and cl had an adverse effect on the construction schedule 
such that the loss of work time will adversely impact the established completion date. The Contractor must make 


every effort to mitigate the potential effect of the weather on the construction schedule including, but not limited to. 


rescheduling of subcontractors, pumping water from work areas, rescheduling work hours to alterAate workdays... 


within the work week, or other such actions. Such time extension request shall be in writing and submitted to the 


District for approval within ten (10) days from the end of the event causing the impact on the construction schedule. 
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An extension of time not requested within the appropriate time period shall not be considered. The i 
extension of time shall be incorporated in the next Change Order , 


§ 8.2,4 Anticipated Weather Delays; A total of five (5) days per calendar month (non-cumulative) shall be 
anticipated by the Contractor as "adverse weather/ 1 and such time shall not be considered justification for an 
extension of time. Such anticipated adverse weather days are established only for normally scheduled work days, 
excluding Saturdays, Sundays and major holidays, unless such adverse weather conditions on thofe days are severe 
enough to impact the scheduled work on the following work day. If adverse weather days beyond the five (5) days 
anticipated are substantiated and the Contractor could not mitigate the impact of the additional adverse weather 
days, an extension of time may be allowed only to the extent of the actual impact on the last approved construction 
schedule and only to the extent of one (\) Ml day of extended time for each Ml working day 6f adverse weather 
conditions which prevented a forty-hour work week within a seven (1) day calendar week, Ajrequest for adverse 
weather extension shall not be allowed alter the date established for substantial completion, } j 
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■ n 

The Owner shall, within seven- twenty-one d ays after receipt of the Design-Builder’s Application for Payment, ilsue 
to the Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due) ana 
notify the Design-Builder in writing of the Owner’s reasons for withholding certification in whole 1 or in part as f 
provided in Section 9,5.1, | | 1 

: 1 .J l. 
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repeated or substantial f ailure to carry out the Work in accordance with the Design-Build Documents, 


§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has ] 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services op work: for the j 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If t h e Desi gn ^u i ld e r- fe i ls-te j 
■ famish suc h: e v idence w-i- th m-swen days, the-Qwner shall have the right to contact the Architect, Consultants, and! 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay w ho see 
to the payment of money to a Consultant or Con tr actor , except a s ma y otherwiseb e - ^ re qwed-byl^v ^ontractor. 
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§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Owner anfoccupancv permit \ ■ 

issued by the South Carolina Office of School Facilities and a comprehensive list of items to be completed or 
corrected prior to final payment. Failure to include an item on such list does not alter the responsibility of the j 

Design-Builder to complete all Work in accordance with the Design-Build Documents. j ........j 
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§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepare for 
the Owner’s signature an occupancy permit issued by the South Carolina Office of School Facilities and a 
Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial 
Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, 
damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall compienbe on die date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided ip the Certificate of 
Substantial Completion, j j 
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failure of the Work to comply with the requirements of the Design-Build Docufrien|s; e? 
terms of special warranties required by the Design-Build DeH g ume Bts rDocuments; jj 
post-occupancy services to be provided by or through the Design-Builder, f.j 
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ll M 

§ 11.2.1 Before or After Substantial Completion, The Design-Builder shall promptly correcjt Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether dis covered jbefore 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and j 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. ^ 

PAGE 27 

§ 11,2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within one-yea ^two years ate ^ 
the date of Substantial Completion of the Work or designated portion thereof or after the date to coinmencpmenf jsf J 
warranties established under Section 9,9,1, or by terms of an applicable special warranty required bylhe j j 

Design-Build Documents, any of the Work is found not to be in accordance with the requirements of the^ | 

Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written notice from the'Owner j 
to do so unless the Owner has previously given the Design-Builder a written acceptance of such condition. The 
Owner shall give such notice promptly after discovery of the condition. During the ene-year- two-year period for • 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance with/Sectipn 7,9. \ 

§ 11.2.2.2 The ene-vear -two-vear period for correction of Work shall be extended with respect to portions o^Wdrk./^' 
first performed after Substantial Completion by the period of time between Substantial Compfetioh and the actual 
completion of that portion of the Work, j j j jj 

\ | j | 

§ 11.2.2.3 The en^vea Ftwo-vear period for correction of Work shall not be extended by corrective Work performed 
by the Design-Builder pursuant to this Section 11.2. j 


§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitatiptf with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the one ye ar 
two-year period for correction of Work as described in Section 11,2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s objigafions other than 
specifically to correct the Work. j L 
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If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner's informed consent to accept it. Nonconforming Work shall not become accepted 

Work by inaction or implication. | 1 

} 1 
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§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusively for purposes of constructingrusing 
maintaining, altering and adding to the Project, provided that the Owner substantially perform^ itslobligations, 
including prompt payment of all sums when due, under the Design-Build Documents. The licfisejgranted under this 
section permits the Owner to authorize its consultants and separate contractors to reproduce applicable portions of 
the Instruments of Service solely and exclusively for use in performing services or construction for the Project f - f - th e 


§ 12.3,1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractor's, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12.^The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the fevent this j J 

Agreement is terminated for any reason oth e Hhan th e default of th e Owner or in th e event th e jDe s ign - Build e r ^ 
Architect, Consu te nt s ^ - er Gon - tmctors - t e rminate their agreements with th e Be s tgn - Bu - ilder - fer-cause;t o obtain a 
limited, irrevocable and non-exclusive license solely and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provided that the Owner (1) agrees to pay to the Architect, 
Consultant or Contractor all amounts due, and (2) provide the Architect, Consultant or Contractor with the Owner’s 
written agreement to indemnify and hold harmless the Architect, Consultant or Contractor from all costs and 
expenses, including the cost of defense, related to claims and causes of action asserted by any third person qr,ent% 
to the extent such costs and expenses arise from the Owner’s alteration or use of the Instruments of Service. | 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization druses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the r . 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for - 
any of them, from all claims and causes of action arising from or related to such uses. The Own e r T to thee xt ent 


Secti on 12.3.2.-T he-terms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13.1.4 or 13.2.2. j ! I / 


§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to ter m m a tion-to g eth er with -^ei m b ursable Expens e s thom due -termination and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation set forth in 
Section 2,1. / 
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§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and prefrt ^profit on that executed Work, and costs incurred by reason of such ., 
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§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Cen&ae hContract and are expressly included in the performance of 
the Work covered by the Design-Builder’s performance bond. I f 

j! 

;| | 

) | 

§ 13.2,4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination, along with reafoirafeli overh e ad ' and 
profi t-e n - t h e -We rl e n ot-exe eut ed Ttermination. j j 

I | 


§ 14.1.2 Time Limits on Claims, The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within ^the time 
period specified by applica bl e4aw r but - ki any - ca s e not more than 10 y e ars after th e-d ate - oT - Subs ta htial Completion 
of the Work: The - Own e r - a nd-^esig n - Bu ilder- waiv e all cl ai ms and - eauses of a cti on net commence^ in accordant 
with this Section 14.1.2. 1aw. j f. _ ^ 
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I 


.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit , < ' 

except anticipated profit arising directly from the Work rWork and otherwise available under this 
Agreement. j 

f : 
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§-44t2t€ If a Claim relatesT o or is the s ub j eet - of par t y asser ting such Clai m may pro eeed-m 

aeeordanee^wtth-app li ca bl e la - w -t o com pl y with the lien n ot ice or film g- d e ad - lm c s r 


l / S \/ 

§ 14,3.2 The parties shall endeavor to resolve their Claims by me d iation wh i ch-unk s s the p art ie s-mut u ally agr e e 
oth erwi s e , s hall -be- adm - in - i s t e r ed-hy-the American A rbitrat ion M s ee iatien-in- acco rd ance with its - Construction 
Indu st ry Med i atio n-Pfoe edures in e ff e ct on the date of -th e^ Agre e ment. A r e quest fo r me dia ti o n - shfrll be made -in j 
writing, deliv e red to the othen^arty - to t he Contra c t, and -fil ed with th e-p er son or e n tity a dmin i st e ring the mediation. 
The r e q u estmay-be Knad e co ncur rentl y whh -the fi lin g o f bin d i n g di spute^esetei o n pro c e e dings but , in suc h -evenh 
mediation shall proceed in advance of binding dispute resolution proceedings, which shall be Itayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the 
parties or court order.ITan-arthtr at i on p roce e ding is stayed pursuant to thi s Sec ti on 14.3,2 , the parties may 
no neth e l ess-pree eed te Theseleetien-ofthe-ar bitrator^ up o n a sc he dule fo r late r proceedin gs 


j 

j 


/ 

/ 

§-4 4 . 4 A rbitr at i o n j I 1 

§-44 4 . 1 I f th e-part ies-have-sei ect e d arbitrat ien- as the m e tho d for bin di ng d ispute-reseh^ 1.3, -- any | 

Claim subject to, but not reso l ved by^ mediation shall be subject to -e ff -b itrntion which, unl e s s- th e- part i es mutually f 

agree-ethe rwise r s hall be adm i ni s te red-by-t he Am e rican ^ Vrbitration A- s soci atioBh n accordanc e; with its Const r uction ,J 
Industry Arbitration Rules in eff e ct - on- t he - dat e of th e Agreement A -de mand for - arbitration shijtll b e made in - writing, 
d e livered to th e-o t h cr party' t o the Co ntract , and fil ed with the p ers o n or e n t ity adm iniste ring th e arbitration . Th e 


J 
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The Contract shall be governed by the law of the place where the Project is treated exc e p t t hat- r i f t he part tes-have 
se l ecte d ar -bltr atio n- as the m e th ed-oTbindin g dispute resok iti on 7 4h ed£e€to Act shall govern , \ 

Se ction Td ^located. I f \ | \ 

l I \ V 
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i j It 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, dr sebthy^regisiereio^- -- ™= 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the project. 
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I / 

Conduct of the Architect’s Principal, Employees, Agents and Representatives 

_ The safety and security of District staff, students and the general public are of utmost priority to the j 

District. To that end the Architect shall be responsible for ensuring compliance by thb Architect and any .,..J 

employees, agents or representatives of the Architect, including all Design Consultants, to the following: 
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No drugs, alcohol, knives, firearms or other weapons on District property, whether or not ther e is an 
existing occupied building. 

No fraternizing with, threats tOs or use of abusive or profane language in the presence of students. 


visitors, or District representatives, agents, or employees* 

No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 


of such policy shall result in a civil penalty of up to SLOOP per occurence to the individual responsible 


and/or the Architect for whom the individual is a Principal, employee, agent, or representative. 


Secure SLED fState Law Enforcement Division) criminal background checks on all the Architect’s 


Principals, employees, agents, and representatives performing work on District propertV and contractual! 


require the same of all Design Consultants, their employees, agents, and representatives] No employees. 


agents or representatives of the Architect and Design Consultants having committed violent! crimes, crimes 


against children, or crimes of moral turpitude are allowed access to the District’s premises. Such SLED 


criminal background checks shall be maintained on file in the offices of the respective Architect and Design 


Consultant and made available to appropriate District personnel or the District’s legal counsel immediate! 


Promotional Materials 


The Design Builder shall have the right to include photographic or artistic representations of the design of 


the Project among the Design Builder’s promotional and professional materials/ The Design 


Builder shall be given reasonable access to the completed Project to make such representations, The. Distilct 


shall provide professional credit for the Architect and Design Builder in the District’s promotional 


materials for the Project. The Architect shall not make any representations in promotional " arid professional 


materials other than the identification of the District without the District’s approval of the written co 


submission, printing and distribution. This condition shall survive termination or completion of this Agreement 


Drug-Free Workplace ^ j 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and J 
supervising all drug-free programs in connection with the performance of this Agreement. The drug-free programs i 


shall conform to Title 44, Chanter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as 


may be amended. 


Right Audit Project /*" 

/ - X \ 

The District shall have the right to audit the books and records of the Architect to the exteht that the books and . 


records relate to the performance of this Agreement and shall include all pricing and Change (Order (Attachment 


E) data. Such books and records related to the work covered under this Agreement shall ibe maintained b 


the Architect for a period of not less than three (3) years from the date of final payment to the Architect under 


this Agreement. This requirement shall also apply to any Design Consultants performing Services under- the 


Architect’s direction. j 

The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two 172) hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion of the. Agreement 


Traffic Control Qn-Site and Off-Site: The Contractor shall conduct its operations ini a manner to not | 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of j 

Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets, i 

sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians: 

The Contractor shall use worker and traffic control signs and devices necessary to comply with Section VI of US. 
Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for Streets 
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and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, streets, or 


highways when work performed obstructs public traffic. When such traffic areas are obstructed to any extent b 


, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so designated 


shall not be assigned any other duties while engaged in directing traffic. 


Safety Designee; The Contractor shall designate a competent individual at the worksite whose duty shall be 


the prevention of accidents and the implementation and monitoring of all OSH A construction safety standards and 


requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students. 


jarents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safefr 


barriers are in an upright position to prevent ingress and egress to n lav down" areas or work areas by unauthorized 


individuals, \ 

| r...™..» 

Licenses and Permits: During the term of the contract the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, 


inspections and related fees for each or any such licenses, permits and/or inspections required%y state, conn 


y or other government entity or unit to accomplish the work specified in this solicitation and the contract. 


| j r-j 

Iran Divestment Act: The Dan Divestment Act List is a 1 ist published by the \ State] -Board pursuant to} 


Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, thej 1st is available at 
the following URL: http://procurement.sc.gov/PS/PS-irandivestment,phtm(,) Consistent with Section 11-57-310(B), 
the Contractor shall not contract with any person to perform a part of the Work, if, at the time you; enter into a j 
subcontract, that person is on the then-current version of the Dan Divestment Act List \ : L 


Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all employers to verify the 


legal status of new employees and prohibits employment of any worker who is not legally in this country and 


authorized to work. Effective January 1, 2012, all South Carolina employers are required to enroll in the U.S. 
Department of Homeland Security's E-Verity program and verify the status of new employees within three business 


days, using E-Verify. Failureto use E-VerifV to verify new hires will result in probation for the employer or ^ V " v ' 


sus pension/revocation of the employer’s business licenses. 

SC IMMIGRATION LAW, S.C. Code $ 8-1440 Compliance: Design-Builder certifies that the Design-Builder 
will comply with the requirements of S.C, Code § 8-14-10 etseg. and agrees to provide to the Owner any _ f 
documentation required to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and 


sub-subcontractor; or (b) the compliance with this that chapter by the contractor and any subcontractor or 


sub-subcontractor. 

Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 


these within thirty (30) days of execution of the agreement makes this Agreement voidable at the nption of the 


Owner. / \ J* 
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Design-Builder’s Proposal as accepted by the Owner. 


John K. Gardner. Chief Financial Officer 


Robert Ferris, Authorized Member 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 

Attachments: 


Keith R. Powell 

Tuesday, November 17, 2015 9:59 AM 
Robbie Ferris (RFerris@sfla.biz) 
William F. Halligan 
RE: Hcs 

673449 EX A.docx 


Follow Up Flag: Follow up 

Flag Status: Flagged 

Categories: . Red Category 


Ex A attached. Not confirmed by owner yet. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliqan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 


—Original Message— 

From: Keith R. Powell 

Sent: Tuesday, November 17, 2015 9:59 AM 
To: Robbie Ferris (RFerris@sfla.biz) 

Cc: William F. Halligan 
Subject: RE: Hcs 

141 checked draft attached. Not confirmed by owner yet. 

Keith R. Powell 
Childs & Halligan, P.A, 

Columbia, South Carolina 
www.childs-halliqan.com 
(803)254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 


—Original Message— 

From: Keith R. Powell 

Sent: Tuesday, November 17, 2015 9:48 AM 

To: Robbie Ferris (RFerris@sfla.biz) : Mark Wolfe; Ara Heinz ( AHeinz@horrvcountvschools.net) : John Gardner; Kenneth 
Generette; rmaxev@horrvcountvschools.net 
Cc: William F. Halligan 
Subject: RE: Hcs 

Robbie & HCS folks: 


l 
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Ex B updated draft attached for review & comment. Waiting on HCS comments on 141 and Ex A. 


Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliqan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is persona] and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 

> On Nov 17, 2015, at 7:43 AM, Robbie Ferris < RFerris@sfla.biz > wrote: 

> 

> Keith 

> Can you send the latest version of the contract for review Robbie 

> 

> Sent from my iPhone 
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AIA Document A141 TH - 2014 
Exhibit A 


Design-Build Amendment 


This Amendment is incorporated into the accompanying AIA Document A14l™-2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the « # day of «; 
>> in the year « » (the “Agreement”) 

(In words, indicate day, month and year,) 

for the following PROJECT; 

(Name and location or address) 

New Carolina Forest Middle School per Owner’s Request for Proposals No. 1415-9, land 
the Design-Builder's proposal to the Owner pursuant to Owner’s Solicitation No.-141 5- 
91 


THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd, 

Conway, SC 29528 


THE DESIGN-BUILDER: 

(Name, legal status and address) 


FIRSTFLQOR ENERGY POSITIVE LLC, 
333 Fayetteville St., Suite 225 
Raleigh, NC 27601 




The Owner and Design-Builder hereby amend the Agreement as follows. 


TABLE OF ARTICLES 


A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 


j i 

! 

| | 

; i 

ADDITIONS AND DELETIONS? 

The' author of this document 
has added information 
.needed for its completion. 
The author may also have 
revised the text of the 
ioriginal AIA standard form. 
iAn Additions arid Deletions 
■Report that! notes added 
j information' as! well as 
previsions to the standard 
jform text is available fronj 
■the author and should be 
1 reviewed. 

This document has important 
legal consequences . ' < 

Consultation.with an 
attorney is encouraged with 
respect to its completion 
;or modification! ! 

Consultation with an 
attorney is also encouraged 
with respect to 
professional licensing 
requirements in the j 

jurisdiction where the ; 

Project is located. 


I 


A,5 COST OF THE WORK 
ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for the 
Design-Builder’s performance of the Contract after the execution of this Amendment 
The Contract Sum shall be one of the following and shall not include compensation the 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment: 


ELECTRONIC COPYING of any 
portion of this AIA 4 Document 
to another electronic file is 
prohibited and constitutes a 
violation of copyright laws 
as set forth in the footer of 
this document. 
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(Check the appropriate box,) 


[« X » ] Stipulated Sum, in accordance with Section A. 1,2 below 


§ A.1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be <<fo^-fivemillioii nine hundred thirty thousand two hundred twenty-seven 
dollars ($ <(45,930,227.00), subject to authorized adjustments as provided in the Design-Build Documents, 


§ A,1.5 Payments j 

§A.1.5.1 Progress Payments j 

§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

§ A.1. 5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. | i 1 

§ A.1.5.1 .3^ Provided that an App 1 [cation for Payment is received not later than the _«__>> day ofthe month^ the Owiier _ __Formatted; Highlight 

shall make payment ofthe certified amount to the Design-Builder not later than the « » day of the « » month. If an 

Application for Payment is received by the Owner after the application date fixed above, payment shall be made by 

the Owner not later than « » ( « ») days after the Owner receives the Application for Payment. 1 

(Federal state or local laws may require payment within a certain period of time.) 

§ A.1.5.1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions ofthe Work. Compensation for design services, if any, shall be shown separately. The schedule 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may; 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the Design- 
Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on j 

the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance with 
Sections A. 1.5.1.4 or A. 1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts 
previously paid. Such examinations, audits and verifications, if required by the Owner, will; be performed by the 
Owner’s auditors acting in the sole interest of the Owner. j 

§ A.1.5,1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to ' 
suppliers for materials or equipment which have not been delivered and stored at the site, i 

§ A.1.5.2 Progress Payments—Stipulated Sum 

§ A.1.5.2,1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment, 

§ A.1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall be 
computed as follows; \ / > j 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of <<three and one/lialf » 
percent ( «3.5 » %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 
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.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of «three and one-half». percent («3.5>> %); 

.3 Subtract the aggregate of previous payments made by the Owner; and 

,4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. 

§ A,1,5,2,3 The progress payment amount determined in accordance with Section A. 1.5.2,2 shall be further modified 
under the following circumstances: 

,1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 
(Section 9.8,6 of the Agreement discusses release of applicable retainage upon SubstantiaI 
Completion of Work.) 

,2 Add, if final completion of the Work is thereafter materially delayed through no .fault of the Design- 
Builder, any additional amounts payable in accordance with Section 9.10.3 of the Agreement. ■ 


§ A, 1,5,5 Final Payment 

§ A.1.5,5,1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by th'f Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 


ARTICLE A.2 CONTRACT TIME .. .. ; { 

§ A.2.1 Contract Time, as defined in the Agreement at Section l .4.13, is the period of time, including authorized ] 
adjustments, for Substantial Completion of the Work. j 

I 5.A.2.2 The Design-Builder shal 1 achieve Substantial Completion of the Work as follows:.. _. _ 

(Insert number of calendar days. Alternatively , a calendar date may be used when coordinated with the date of 
commencement. If appropriate, insert requirements for earlier Substantial Completion of certain portions of the 
Work.) 

| A « Five Hundred Sixfy-S i x (5 66) calendar days from the Issuance of aNoticeto Proceed, _>> : .J 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents. : [ ( 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for 
bonus payments for early completion of the Work.) \ 

'■ /... ........ I .: . 

<<Liquidated damages per A141 r2014. - 

ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 



§ A,3.1.5 Allowances and Contingencies: ( 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) < 
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Owner Hardware Allowance $ 

Owner Controls Allowance _ j 

Owner Fire Alarm Allowance 3 

Owner Special Inspections All 3 

Owner Commissioning Allowance 
Owner T echnol oav A1 lowance 1 
Owner Landscaping Allowance 


$ 350.000 
$ 65&000 
$ 750.000 
$ 150,000 
:e $ 125.000 
% 1 .865.000 
$ 200-000 


| [NOTE: THESE NEED TQ BE CHECKED i CORRELATED WITH HCS ALLOWANCES! 

.2 Contingencies 

| . Owner contingency is currently Not m Contract and amounts will be determined bv ModiHcatioiy 


§ A.3.1.6 Design-Builder’s assumptions and clarifications; . i 

| « As stated in Design-Builder’s Proposal accepted bv the Owner. » 


-i Formatted: Highlight 


Formatted; Highlight 


ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 

j A.4,1 The Design-Builder’s key personnel are identified below; ...... / _., ; ,. 

(identify name, tide and contact information.) 

Carolina Forest Middle School: 

Superintendent: Mark Branch 
Project Manager; Charlie Rollins 
Assistant Superintendent; Gary Pipkin 

£ A.4.2 The Design-Builder shall retain the following Consultants,.Contractor^and suppliers, identified below:_ 
(List name, discipline, address and other information,) 

Sfb-fa Architects: Architect. Raleigh NC k^ f : ^Kv: : i-fi; 

Metcon/TA Loving joint venture: General Contractor. Pembroke NC 


Formatted: Not Highlight 


Formatted: Not Highlight 


ARTICLE A.5 COST OF THE WORK 


§ A.5.4 Other Agreements 

§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. I * ’ 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the ( 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner ppon the Owner’s written 
request. \ i .. ... 

§ A.5.5 Accounting Records 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete.documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts, Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. 
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§ A.5.6 Relationship of the Parties 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner, to 
furnish efficient construction administration, management services and supervision; to furnish at all times an 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) 

«J ohn Gardner, Chief Financial Officer »« , 

(Printed name and tide) 


DESIGN-BUILDER (Signature) ■ 

Robert Ferris, Authorized Member« »« » 
(Printed name and title) 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Keith R. Powell 

Tuesday, November 17, 2015 1:11 PM 
Robbie Ferris 

Clark, Brad (Brad.Clark@BBandT.com) 
RE: HCS | Exhibit B 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


The Insurance Reserve Fund builder's risk form has been a problem for years and their oddities have driven nearly every 
issue you spotted. That is why we listed the form instead of committing to the coverages. I have several e-mails from 
August when HCS tried to work with IRF on this but didn't make any headway. I will go back and look again for what 
might be possible. 

Pollution is coming out. 


Keith R. Poweil 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-maii in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris [mailto:RFerris@sfla.biz] 
Sent: Tuesday, November 17, 2015 12:22 PM 
To: Keith R. Powell 

Cc: Clark, Brad (Brad.Ciark@BBandT.com) 
Subject: FW: HCS | Exhibit B 


Keith, 

Apparently our insurance company sent me an email about this a few days ago that I never sent you. 
Sorry!! 

Feel free to call Brad directly to discuss his concerns. 

Robbie 


Robbie/Mike, 

After reviewing this updated draft, I still see the same potential problem areas as previously outlined. There are some 
significant gaps in the protection of First Floor and subcontractors with the language used for Builder's Risk coverage, 
specifically: 

® Design-Builder and subcontractors of all tiers should have insured status on the Builder's Risk policy in order to 
ensure your interests are protected. 


l 
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• HCS should agree to waive subrogation against First Floor and subcontractors of all tiers for losses covered by 
the Builder's Risk policy. This waiver will prevent HCS' insurer from seeking subrogation against First Floor's or a 
subcontractor's GL coverage if a contractor caused damage to the project. 

® The contract states that HCS has the responsibility to pay losses not covered by deductibles, but the contract 
does not state anything regarding excluded perils, inadequate limits, or property not covered. These can all be 
significant exposures. 

• Other areas as outlined in the attached "Builder's Risk Considerations". 

Additional Insured status is still referenced for Pollution Liability coverage even though that coverage is not required by 
HCS. I recommend striking this language since First Floor is not required to carry Pollution Liability by HCS. As discussed 
previously, BB&T still recommends that you purchase Pollution Liability coverage to protect First Floor. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad,clark(5)bbandt.com 
mailcode: 120-80-01-15 

From: Peeples, Kenneth 
Sent: November 17, 2015 10:30 AM 
To; Blanchard, Kathy; Clark, Brad 
Subject: Fwd: Hcs 


Ken Peeples 
919-281-4510 office 
919-215-9779 cell 
Via iPhone 


Begin forwarded message: 

From: Robbie Ferris < RPerris@sfla.biz> 

Date: November 17, 2015 at 9:55:52 AM EST 

To: Nancy Zablud < NZablud@sfla,biz> , Mike Wawrzyniak < mwavrzyniak@sfla.biz >, 
"Kenneth J. Peeples" <kpeeples@bbandt.com> . Aaron Thomas < athomas@metconus.com> , 
Mike Richter < mrichter@taloving.com> 

Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email from Keith Powell. 

Robbie 

Sent from my iPhone 
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Begin forwarded message: 


From: "Keith R. Powell" <kpowell@,childs-halligan,net > 

Date: November 17, 2015 at 9:47:32 AM EST 

To: "Robbie Ferris (RFerris@sfla.bizT ' <RFeiTis@sfla.biz >, Mark Wolfe 
< MWolfe002@horrvcoimtvschools.net >. "Ara Heinz 

(AHeinz@hoiTVcountvschools.netV < AHeinz@.honycountyschools.net> . John 
Gardner <JGardner@horrvcountvschools.net> . Kemieth Generette 
< KGenerette@hon , vcountvschools.net> . " rmaxev@honvcountvschools.net " 
<rmaxey@horrycoimtvschools.net> 

Cc: "William F. Halligan" <bhalhgan@,childs-halligan.net > 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments 
on 141 and Ex A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, 
non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or 
distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 

On Nov 17, 2015, at 7:43 AM, Robbie Ferris <RFerris@sfla.biz> wrote: 


Keith 

Can you send the latest version of the contract for review 
Robbie 


Sent from my iPhone 


The information in l his transmission may contain proprietary and non-public information of BB&T or its 
affiliates and may be subject to protection under the law. The message is intended for the sole use of the 
individual or entity to which it is addressed. Jfyou-are not the intended recipient, you are notified that any use. 
distribution or copying of the message is strictly prohibited. If you received this message in error, please delete 
the. material, from your system without reading the content and notify the sender immediately of the inadvertent 
transmission. 
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Sheri L. Wainscott 


From; 

Keith R. Powell 

Sent: 

Tuesday, November 17, 2015 1:22 PM 

To: 

Robbie Ferris 

Ce: 

Clark, Brad (Brad.Clark@BBandT.com) 

Subject: 

RE: HCS | Exhibit B 

Attachments: 

Boiler & Machinery coverage.pdf; Builder's Risk policy info.pdf 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


Here are the forms. The BR policy talks about "your" property, but the IRF won't let HCS name a nongovernment entity 
as an insured or loss payee. 


Keith R. Powell 
Childs & Haliigan, PA 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254*4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 


From: Robbie Ferris [mailto:RFerris@sfla.biz] 
Sent: Tuesday, November 17, 2015 12:22 PM 
To: Keith R. Powell 

Ce: Clark, Brad (Brad.Clark@BBandT.com) 
Subject: FW: HCS | Exhibit B 


Keith, 

Apparently our insurance company sent me an email about this a few days ago that I never sent you. 
Sorry!! 

Feel free to call Brad directly to discuss his concerns. 


Robbie 


Robbie/Mike, 

After reviewing this updated draft, l still see the same potential problem areas as previously outlined. There are some 
significant gaps in the protection of First Floor and subcontractors with the language used for Builder's Risk coverage, 
specifically: 

• Design-Builder and subcontractors of all tiers should have insured status on the Builder's Risk policy in order to 
ensure your interests are protected. 

• HCS should agree to waive subrogation against First Floor and subcontractors of all tiers for losses covered by 
the Builder's Risk policy. This waiver will prevent HCS' insurer from seeking subrogation against First Floor's or a 
subcontractor's GL coverage if a contractor caused damage to the project. 
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• The contract states that HCS has the responsibility to pay losses not covered by deductibles, but the contract 
does not state anything regarding excluded perils, inadequate limits, or property not covered. These can all be 
significant exposures. 

• Other areas as outlined in the attached "Builder's Risk Considerations". 

Additional Insured status is still referenced for Pollution Liability coverage even though that coverage is not required by 
HCS. I recommend striking this language since First Floor is not required to carry Pollution Liability by HCS. As discussed 
previously, BB&T still recommends that you purchase Pollution Liability coverage to protect First Floor. 

Thanks, 

Brad Clark, CIC 
Vice President 
BB&T Insurance Services 
4309 Emperor Blvd., Suite 300 
Durham, NC 27703 
919.281.4545 Direct 
678.612.7403 Cell 
brad.clark(S) bbandt.com 
mailcode: 120-80-01-15 

From: Peeples, Kenneth 
Sent: November 17, 2015 10:30 AM 
To: Blanchard, Kathy; Clark, Brad 
Subject: Fwd: Hcs 


Ken Peeples 
919-281-4510 office 
919-215-9779 cell 
Via iPhone 


Begin forwarded message: 

From: Robbie Ferris <RFerris@sfla.biz > 

Date: November 17, 2015 at 9:55:52 AM EST 

To: Nancy Zablud < NZablud@,sfla.biz >, Mike Wawrzyniak <mwawrzyniak@sfla.biz> , 
"Kenneth J. Peeples" <kneenles@bbandt.com> . Aaron Thomas < athomas@metconus.com >, 
Mike Richter < mrichter@taloving.com > 

Subject: Fwd: Hcs 

Guys, 

See attached exhibit B in the email from Keith Powell. 

Robbie 

Sent from my iPhone 
Begin forwarded message: 
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From: "Keith R. Powell" < kpowell@childs-halligan.net > 

Date: November 17, 2015 at 9:47:32 AM EST 

To: "Robbie Ferris (RFerris@sfla.biz) " <RFerris@sfla.biz >, Mark Wolfe 
<MWolfe002@hon-ycountyschools.net :> "Ara Heinz 

('AHeinz@horrycountyschools.netV ' < AHemz@horrycountvschools.net >, John 
Gardner <JGardner@horrycountvschools.net> , Kenneth Generette 
<KGenerette@honvcountyschools.net> , " rmaxey@honTcountyschools.net " 
<rmaxev@horrycountvschools.net> 

Cc: "William F. Halligan" < bhalligan@childs-halligan.net > 

Subject: RE: Hcs 

Robbie & HCS folks: 

Ex B updated draft attached for review & comment. Waiting on HCS comments 
on 141 and Ex A. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-hanigan.com 
(803)254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, 
non-disclosable and protected by attorney-client privilege. If you have received 
this e-mail in error, this does not constitute permission to examine, copy or 
distribute the accompanying material. If you receive this message in error, please 
notify us by telephone as listed above immediately. 

On Nov 17, 2015, at 7:43 AM, Robbie Ferris <RFenls@sfla.biz> wrote: 


Keith 

Can you send the latest version of the contract for review 
Robbie 


Sent from my iPhone 


Hit', information in this transmission may contain proprietary and non-public information of BB &7 or its 
affiliates and may be subject to protect ion under the law. The massage is intended for the sole use of the 
individual or entity to which it is addressed. If you are not the intended recipient, you are notified that any use. 
distribution or copying of the message is strictly prohibited. If you received this message in error, please delete 
the material from your system without reading the content and notify the sender immediately of the inadvertent 
transmission. 
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